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0-01-2009

AN ORDINANCE APPROVING A DEVELOPMENT AGREEMENT
WITH 603-635 ROGERS, LLC, YORK SECOND
(SCHILLER COURT FACADE)

WHEREAS, the City of Elmhurst has heretofore approved a Tax Increment Development
Plan and Project, designated the Tax Increment Redevelopment Project Area and adopted Tax
Increment Financing all in accordance with 65ILCS 5/11-74.4-1 et seq. (hercaftcr the "Tax
Increment Allocation Redevelopment Act"); and

WHEREAS, in accordance with the Tax Increment Allocation Redevelopment Act the City
of Elmhurst may convey, dispose or permit encroachments upon its real estate in the manner and at
such price it determines to be reasonably necessary to achieve the objectives of the Redevelopment
Plan and Project; and

WHEREAS, the dedicated right-of-way of Schiller Court is located within the Tax Increment
Redevelopment Project Area (the “Downtown TIF District”), and the 603-635 Rogers, LLC, York
Second (the “Developer”) has requested that the City allow certain fagade improvements to encroach
into Schiller Court as provided in the Development Agreement; and

WHEREAS, the City has determined it is reasonably necessary to achieve the objectives of
the Redevelopment Plan and Project that it provice the appropriate permit for such encroachment
into Schillter Court; and

WHEREAS, the Development Agreement is made pursuant to the authority granted by, and
in full compliance with the requirements of the Tax Increment Allocation Redevelopment Act, and
to that extent is an exception to all other rules, ordinances and statutes regarding, conveyance of an
interest in real estate within the Downtown TIF District.

(TIF T)

NOW THEREFORE, BE IT AND IT IS HEREBY ORDAINED by the City Council of the

City of Elmhurst, DuPage and Cook Counties, Illinois as follows:

SECTION 1. The Development Agreement by and between the City of Elmhurst and
Developer dated this date and as submitted to this meeting is approved including the permit therein
allowing encroachment into Schiller Court.

SECTION 2. The Mayor is hereby authorized and directed to sign and the City Clerk is
hereby authorized and directed to attest to the Development Agreement, in a form in all material
respects as submitted to this meeting as approved by the City Attorney.

SECTION 3. The Mayor and the City Clerk are hereby authorized to execute and attest such
other documents as may be necessary for compliance with the aforesaid Agreement and conveyance

herein authorized.
Copies To Al
Elected Oificials
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SECTION 4. The recitals contained in the preamble of this ordinance are a material part
hereof and are hereby incorporated herein, All ordinances or parts of ordinances in conflict with this
ordinance are to the extent necessary, hereby amended so that the City’s acts authorized hereby are
in full compliance with applicable law including the City's ordinance and rules.

SECTION 5. This ordinance shall be in full force and effect from and after passage and

publication according to law.

Approved this ﬂ“day of ?‘?rw'-a/ua , 2009,

#Thomas D. Marcuyc',’/ﬁayor

Passed this *¢%day of M , 2009,

Ayes. /& Nays: ¢

CPatt, Spercey

Patty Spencér, City Clerk

H:Kathy/Elmhurst/ordinance/shciller redev agrQ
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COUNCILACTIOGNSUMMARY

SUBJECT:  Ordinance B Approving a Development Agreement with 603-635 Rogers, LLC, York
Second (Schiller Court Fagade)

ORIGINATOR: City Attomey

DESCRIPTION OF SUBJECT MATTER: This is an Ordinance approving the Redevelopment
Agreement with Willis Johnson providing for life safety and the fagade improvements on the north
side of Schiller Court and commit the City to a payment of $130,000 therefore and streetscape
improvements to Schiller Court.
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AGREEMENT FOR PRIVATE REDEVELOPMENT
603-635 ROGERS, LLC, YORK SECOND

THIS AGREEMENT, entered into on or as of the 15" day of December, 2008, by and
between the CITY OF ELMHURST of DuPage and Cook Counties, an Illinois Municipal
Corporation (which altogether with any successor municipal corporation or public body
hereinafter designated by or pursuant to law, is hereinafter called "City"), exercising its
governmental powers as an [ilinois Home Rule municipality under Article VII, Section 6 of the
Ilinois Constitution and pursuant to the Tax Increment Allocation Redevelopment Act of the
State of Illinois (hereinafier referred to as the "Act"), and having its office at 209 North York

Street, Elmhurst, Hlinois, and 603-635 Rogers, LLC, York Second, an Illinois Series Limited

Liability Company (hereinafter called "Redeveloper"), the address of which is 603 Rogers Street,
Downers Grove, Illinois 60515.

WITNESSETH:

WHEREAS, pursuant to the provisions of the Act, the City has adopted a Redevelopment
Plan pertaining to the redevelopment of the Central Business District Redevelopment Project
Area, a copy of which is on file with the City; and

WHEREAS, in order to achieve the objectives of the Redevelopment Plan and in
accordance with the uses set forth therein, the City intends to assist the Redeveloper in the
redevelopment of an existing business site on Schiller Court in the City to be redeveloped with
_fagade renovation and improvements (the “Project”); and

WHEREAS, the City believes that the Project is in the vital and best interests of the City
and the health, safety, morals and welfare of its residents, and in accordance with the public
purposes and provisions of the applicable federal, state and local laws.

NOW, THEREFORE, in consideration of the premises and mutual obligations of the
parties hereto, each of them does hereby covenant and agree as follows:

SECTION 1: DEFINITIONS.

A. Definition of Terms. Certain terms used in this Agreement shall have the
following meaning unless their context or use clearly indicates otherwise.

"Agreement" means this Agreement for Private Redevelopment.

"City" means the City of Elmhurst, DuPage and Cook Countjes, linois, an Illinois
Municipal Corporation.

"Construction Plans" means the detailed plans, drawings, specifications and related
documents for the Project as necessary for issuance of a building permit by the City.

(TIF )
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"Events of Default” shall mean those occurrences, actions or lack of action which shall be
construed to be a breach or failure to perform pursuant to the terms of this Agreement.

"Notice of Completion” means the written notice issued by the City which evidences
substantial completion of the Project in compliance with the terms of this Agreement.

"Project” means the redevelopment of the Project Site for retail use under the City's
Zoning Ordinance, all as described herein.

“Project Site" means the property owned by Redeveloper as legally described on Exhibit
“B”, upon which property the Project is to be constructed.

"Redeveloper” shall mean 603-635 Rogers, LLC, York Second, an Illinois Series Limited
Liability Company and its successors and assigns, which is the owner of the fee title to the
Project Site at all times material to this Agreement.

"Redevelopment Area" means the City of Elmhurst Central Business District Tax
Increment Redevelopment Project Area, as adopted by the City.

“Schiller Court” means the dedicated City right-of-way shown in Exhibit “C”.

"Site Plan” means the elevation drawing by Architect’s Studio, LLC and Plat of
Subdivision for 136 N. York Subdivision, attached hereto as Exhibit “A”.

“Streetscaping Plan” means the streetscape plan for the Project and as approved by the
City and generally in accordance with Exhibit “C” hereto.

B. Non-Limitation of Parties’ Remedies. This Section shall in no way limit the
remedies of the Parties pursuant to other Sections of this Agreement and pursuant to law and
equity in the event of default.

SECTION 2: REDEVELOPER’S OBLIGATIONS,

A. Taxes. In order to assure the proper flow of tax revenues anticipated pursuant to
the Plan and this Agreement, the Redeveloper covenants that it will promptly and timely pay all
real estate taxes generated on the Project Site which are legally owed, if any, when due.

B. Project Construction. The Redeveloper agrees to construct the Project in
accordance with the terms of this Agreement and its milestone schedule.

C. Disclosure of Parties in Interest. The Redeveloper agrees to promptly
disclose to the City during the term of this Agreement, any change to its membership or
management. At the time of entry into this Agreement, the sole manager is Willis G. Johnson.
The membership consists of Tivoli Enterprises, Inc. of which Willis G. Johnson is President and
the Willis G. Johnson Trust dated 12/19/06. '

(TIF 1)
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D. Maintenance of Improvements. The Redeveloper agrees to maintain the
Project as constructed for the term of this Agreement.

SECTION 3: COVENANTS AND RESTRICTIONS.

A. Property Subject fo Site Plan.

The parties agree that the Site Plan for the Project is in compliance with the City’s
Redevelopment Plan and the City’s Zoning Ordinance. The Redeveloper agrees to construct the
Project in substantial conformity with the Site Plan.

B. Duration of Covenants. It is intended and agreed that the covenants provided in
this Section 3 shall remain in effect from the date of the Agreement until the earlier of the
completion of the Project by Redeveloper or the termination of the Elmhurst Central Business
District Tax Increment Financing District, unless otherwise provided herein. The City shall take
no action to terminate this Agreement prior to installation of the Streetscaping Plan.

C. Guarantees. The Redeveloper covenants and agrees for itself, and every
successor in interest to the Project Site or the Project or any part thereof, that every such
successor shall guarantee the redevelopment of the Project through the construction of the
Project thereon, and that such construction shall, in any event, be begun and completed in the
period of time specified in Section 5D herein, subject to the provision of Section 11 of this
Agreement.

D. Covenants Running_with_the Land. It is intended and agreed that for the
duration required herein, Redeveloper’s covenants set forth in this Section 3 shall be covenants
running with the land and that they shall in any event be binding to the fullest extent permitted
by law and equity, for the benefit and in favor of and enforceable by the City, its successors and
assigns, and against the Redeveloper, its successors and assigns and every successor in interest to
the Project Site or the Project or any part thereof or any interest therein, and any party in
possession or occupancy of the Project or any part thereof provided that the covenants herein
shall not be binding with respect to the lessee of leased premises and any business premises. The
City Clerk shall cause this Agreement or a memorandum thereof and all amendments and
supplements thereto to be recorded and filed on the date hereof in the office of the DuPage
County Recorder. The costs for recording and filing shall be paid by the Redeveloper.

SECTION 4: CITY'S OBLIGATIONS.

A. Streetscape. The City undertakes to complete the streetscape, in substantial
accordance with the Streetscape Improvement Plan (Exhibit “C™). A final Streetscape Plan shall
be approved by the City. The cost of the streetscape shall be paid by the City. The City shall
install the streetscape improvements so that they will be substantially completed at the time of
occupancy of any space in the Project Site. The City shall pay the costs of the streetscaping

(TIF I)
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herein from its Redevelopment Project Fund for the Central Business District Tax Increment
District.

B. Permitted Enhancement of Facade Improvements. The Site Plan includes
depictions of doors, windows, a bay window, porches, planters, light fixtures, cornices, shutters,
awnings, banners and signs that project out from the existing wall along Schiller Court (*Facade
Enhancements™) into the right-of-way of Schiller Court. The City hereby grants a perpetual non-
exclusive right and permit to Redeveloper and 136 York Elmhurst, LLC (“136”), their successors
and assigns, for use of up to three (3) feet of Schiller Court immediately adjacent to the Project
Site and the property owned by 136 (as legally described on Exhibit “D” hereto) for the
placement, repair, replacement and maintenance of the Fagade Enhancements, as depicted on
Exhibit “A”. Future enhancements of a nature substantially similar to those depicted on Exhibit
A are allowed with prior notice to the City . The City further grants to Redeveloper, 136 and
their successors and assigns, a perpetual non-exclusive right and permit on, over and across
Schiller Court to allow placement, repair, replacement and maintenance of the Fagade
Enhancements and future enhancements in conformity with this paragraph and with prior notice
to the City.

C. Signage. The City hereby confirms and represents to Redeveloper that
Schiller Court fronting the Project Site, is a “street” as defined by the City’s Zoning Ordinance
for purposes of calculation of allowable signage on Schiller Court. The City further represents
that only the area of that part of a banner projecting into Schiller Court from the Project Site and
the property owned by 136 which is used to advertise an on premises business, shall be included
in the calculation of allowable signage.

D. Facade Redevelopment. In addition to and separate and apart from the
foregoing streetscape improvements, the City shall provide assistance for the Project to the
Redeveloper pursuant to the Fagade Improvement Assistance Program for the Central Business
District, Elmhurst, Illinois, adopted on June 1, 1998. The City shall reimburse Redeveloper up to
a total of $130,000.00 to partially offset Redeveloper’s costs for improvement of the building
fagade along Schiller Court and life safety improvements internal to the Project Site (upgraded
water service, sprinkler, fire alarm, front stairs to the second floor, western stairs to the second
floor and western stairs from the lower level to code, installing new exit doors at the northwest
corner of the Project Site and installing an elevator) to be paid to Redeveloper upon Substantial

Completion of the Project.

SECTION 5: REDEVELOPER'S OBLIGATIONS AND RIGHTS.

A Conformance to Construétion Plans and Final Site Plan. All work with
respect to the Project to be constructed or provided by the Redeveloper on the Project Site shall
be in substantial conformity with the Construction Plans.

B. Conformance to Federal, State and Local Requirements. Except as otherwise
provided herein, all work with respect to the Project shall conform to all applicable federal, state
and local laws, regulations, codes and ordinances. The City hereby represents and warrants that

(TIF 1)
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it will issue the necessary permits to allow construction of the Project in accordance with this
Agreement and the approved Construction Plans.

C. Time Limitations. The Construction Plans, including a milestone schedule, shall
be filed with the City at the time of Redeveloper’s application for a construction permit for the
Project, no later than March 1, 2009. Construction of the Project shall be substantially
completed on or before September 1, 2009. As long as the Redeveloper is not in default under
the terms of this Agreement, the Redeveloper shall be entitled to one automatic three (3) month
extension of the completion date to December 1, 2009, upon at least a ninety (90) day written
notice to the City.

D. Improvements, Commencement and Completion Requirements.

1. Commencement. The Redeveloper agrees for itself, its successors and
assigns, that it shall promptly begin and diligently prosecute the substantial completion of the
redevelopment of the Project Site through the construction of the Project thereon pursuant to the
approved Construction Plans and in accordance with approved changes.

2. Remedies. In addition to all the remedies available provided by this
Agreement, the Parties shall have all remedies available pursuant to law and equity to remedy
defects and recover damages in the event of any violation or breach hereof.

E. Notice of Substantial Completion. Promptly after completion of the Project in
accordance with the provisions of this Agreement and upon the request of the Redeveloper in
writing to the City, the City will issue its Notice of Completion. Notice of Completion shall be
considered a conclusive determination of satisfaction with respect to the obligations of the
Redeveloper and its successors and assigns, that the construction of the Project is substantially
completed so that occupancy permits will issue. If the City refuses or fails to provide Notice of
Completion in accordance with the provisions of this Agreement, the City shall, within thirty
(30) days after written request by the Redeveloper for a Notice of Completion, provide the
Redeveloper with a written statement indicating in detail in which respects the Redeveloper has
failed to substantially complete the Project in accordance with the provisions of this Agreement,
or why the Redeveloper is otherwise in default and what measures or steps it will be necessary,
in the reasonable judgment of the City, for the Redeveloper to take or perform in order to obtain
Notice of Completion. Notice of Completion as provided herein shall not be unrcasonably

withheld, conditioned or delayed.

F. Assignment. Until the completion of the Project and the issuance of a Notice of
Completion, the Redeveloper shall not assign, convey or transfer any interest in this Agreement,
the Redeveloper itself, the Project Site or the Project, except to a mortgagee or lessee, to any
other person or entity without the written consent of the corporate authorities of the City which
consent will not be unreasonably withheld, conditioned or delayed. Nothing contained in this
paragraph shall prohibit any mortgagee or lessee from exercising its rights under a mortgage or
lease in the event of a default by the Redeveloper.

(TIF )
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G. Progress Reports. Until construction of the Project has been completed, the
Redeveloper shall make progress reports to the City's City Manager when milestone dates are

achicved, or as requested by the City.
SECTION 6: REPRESENTATIONS OF THE REDEVELOPER.

The Redeveloper represents, warrants, and agrees as the basis for the undertakings on its
part herein contained that:

A. Organization and Authorization. The Redeveloper is an Illinois Series Limited
Liability Company duly organized and existing under the laws of the State of Illinois, and has
power to enter into and by proper action has been duly authorized to execute and deliver this
Agreement.

B. Non-Conflict or Breach. Neither the execution and delivery of this Agreement,
the consummation of the transactions contemplated hereby, nor the fulfillment of or compliance
with the terms and conditions of this Agreement, conflicts with or results in a breach of any of
the terms, conditions or provisions of or any disclosure statement made or to be made on behalf
of the Redeveloper or the City.

C. Changes in Acquisition or Construction of Project. No changes shall be made
in the Project which will have the effect of impairing the permitted use or character of the Project
as contemplated by this Agreement unless previously approved by the corporate authorities of
the City and the Redeveloper.

D. Conformance with Requirements and Regulations. The Redeveloper has
examined and is familiar with all the covenants, conditions, restrictions, building regulations and
zoning ordinances, codes and land use regulations including, but not limited to, those referred
herein affecting the Project Site and the Project and that the construction of the Project will in all
respects conform to and comply with this Agreement and the permit issued by the City for
construction. Provided, however, that the City acknowledges and agrees that Redeveloper is
relying solely upon the representations herein contained which are made by the City and refer or
relate to any of the referenced requirements and regulations.

SECTION 7: ADDITIONAL COVENANTS OF THE REDEVELOPER.

A. Redeveloper Existence: Ownership _and Operation of the Project. The
Redeveloper will do or cause to be done all things reasonably necessary to preserve and keep in
full force and effect its existence as an Illinois Series Limited Liability Company, in good
standing with the Illinois Secretary of State as long as the Redeveloper remains obligated to the
City under this Agreement.

B. Maintenance and Repair. The Redeveloper agrees that it-will keep the Project
in good maintenance and repair as required by applicable City Codes.

(TIF 1)
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C. Further Assistance and Corrective Instruments. The City and the Redeveloper
agree that they will, from time to time, execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, such supplements hereto and such further instruments as
may reasonably be required for carrying out the intention of or facilitating the performance of
this Agreement.

SECTION 8: CONSTRUCTION OF THE PROJECT. Redeveloper shall cause
construction of the Project to be commenced and to be prosecuted with due diligence and in good
faith, and without delay in accordance with the provisions of this Agreement and the milestone
schedule. Redeveloper shall cause the Project to be constructed in a good and workmanlike
manner and in all respects in compliance with this Agreement and all applicable laws, rules,
permits, requirements and regulations of any governmental agency or auathorities having or
exercising jurisdiction over the Property or the Project and will not cause, permit or allow any
substantial deviations from this Agreement without the prior written consent of the City.

SECTION 9: EVENTS OF DEFAULT AND REMEDIES.

A. Events of Default. The following shall be Events of Default with respect to this
Agreement:

‘ 1. If any material representation made by the City or Redeveloper in this
Agreement, or in any certificate, notice, demand or request made by the City or Redeveloper, in
writing and delivered to the other party pursuant to or in connection with any of said documents
shall prove to be untrue or incorrect in any material respect; or

2. Default in the performance or breach of any covenant, warranty or
obligation contained in this Agreement; or
3. The entry of a decree or order for relief by a court having jurisdiction in

the premises in respect of the Redeveloper in an involuntary case under the Federal bankruptcy
laws, as now or hereafter constituted, or any other applicable Federal or State bankruptcy,
insolvency or other similar law, or appointing a receiver, liquidator, custodian, trustee,
sequestrator (or similar official) of the Redeveloper for any substantial part of its property, or
ordering the winding-up or liquidation of its affairs and the continuance of any such decree or
order for a period of sixty (60) consecutive days; or

_ 4, The commencement by the Redeveloper of a voluntary case under the
Federal bankruptcy laws, as now or hereafler constituted, or any other applicable Federal or State
bankruptcy, insolvency or other similar law, or the consent by any such entity to the appointment
of or taking possession by a receiver, liquidator, trustee, custodian, sequestrator (or similar
official) of the Redeveloper or of any substantial part of such entity's property, or the making by
any such entity of any assignment for the benefit of creditors or the faiture of the Redeveloper
generally to pay such entity's debts, as such debts become due or the taking of action by the
Redeveloper in furtherance of any of the foregoing.

(TIF I)
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B. Remedies on Default.

1. In the event of any default or breach of this Agreement, or any of its terms
or conditions, by either party hereto or any successors to such party, such party or successor
shall, upon written notice from the other, take immediate action to cure or remedy such default or
breach within thirty (30) days after receipt of such notice. If in such case action is not taken, or
not diligently pursued, or the default or breach shall not be cured or remedied within ninety (90)
days, the aggrieved party may institute such proceedings as may be necessary or desirable in its
option to cure or remedy such default or breach, including but not limited to, proceedings to
compel specific performance by the party in default or breach of its obligations.
Notwithstanding the preceding sentence, if a defaulting or breaching party takes mmmediate
action to cure such default or breach and diligently pursues same, said party shall be allowed a
reasonable time to cure said default or breach. The Parties shall have all other remedies provided
by law and equity including, but not limited to, the right to damages, including in the case of
Redeveloper’s breach, reimbursement of any monies paid out for streetscape or fagade
improvements hereunder by the City.

2. In case the City shall have proceeded to enforce its rights under this
Agreement and such proceedings shall been determined adversely to the City, then and in every
such case the Redeveloper and the City shall be restored respectively to their several positions
and rights hereunder; and all rights, remedies and powers of the Redeveloper and the City shall
continue as through no such proceedings had been taken.

SECTION 10: OTHER RIGHTS AND REMEDIES OF THE CITY; NO
WAIVER BY DELAY.

A. No Waiver by Delay. Any delay by a party in instituting or prosecuting any
actions or proceedings or otherwise asserting its rights under this Agreement shall not operate to
act as a waiver of such rights or to deprive it of or limit such rights in any way (it being the intent
of this provision that the parties should not be constrained so as avoid the risk of being deprived
or limited in the exercise of the remedy provided in this Section because of concepts of waiver,
laches or otherwise) to exercise such remedy at a time when it may still hope to otherwise
resolve the problems created by the default involved; nor shall any waiver in fact made by the a
party with respect to any specific default by the other party under this Section be considered or
treated as a waiver of the rights of a party, with respect to any other defaults by the other party
under this Section or with respect to any defaults under any Section in this Agreement or with
respect to the particular default, except the extent specifically waived in writing by a party.

B. Rights and Remedies Cumulative. The rights and remedies of the parties to
this Agreement (or their successors in interest) whether provided by law or by this Agreement,
shall be cumulative, and the exercise by either party or any one or more of such remedies such
not preclude the exercise by it, at the time or different times, of any other such remedies for the
same default or breach by the other party. No waiver made by either such party with respect to

(TIF )
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the performance, nor the manner of time thereof, or any obligation of the other party or any
condition to its own obligation under the Agreement shall be considered a waiver of any rights of
the party making the waiver with respect to the particular obligation of the other party or
condition to its own obligation beyond those expressly waived in writing and to the extent
thereof, or a waiver in any respect in regardto any other obligations of the other party.

SECTION 11: DELAY IN PERFORMANCE.

Time is of the essence of this Agreement. For the purposes of any of the provisions of
this Agreement, neither the City nor the Redeveloper, as the case may b€, nor any successor in
interest, shall be considered in breach of, or to have defaulted in, its obligations assumed herein,
in the event of delay in the performance of such obligation due to unforeseeable causes beyond
its control and without its fault or negligence, including, but not restricted to acts of God, acts of
public enemy, acts of Federal, State, or local government, acts of another party, fires, floods,
epidemics, quarantine restrictions, strikes, embargoes, acts of nature, unusually severe weather or
delays of subcontractors due to such causes, it being the purposes and intent of this provision that
in the event of the occurrence of any such delay, the time or times for performance of the
obligations shall be extended for the period of the delay; provided, that the party seeking the
benefit of the provisions of this Section shall, within ten (10) days after the beginning of any
such enforced delay, have first notified the other party thereof in writing, of the cause or causes

thereof.
SECTION 12. PAYMENT OF REAL ESTATE TAXES

The parties acknowledge that certain assumptions have been made relative to the future
assessed valuation of the Project Site as improved pursuant to this Agreement. The parties
further acknowledge that attaining and maintaining said assessed valuation will have a material
effect on the revenues available to amortize the tax increment financing project costs (as defined
in the City’s Plan for Redevelopment of the Downtown TIF District, within which this Project
Site lies). Accordingly, if the City is not in breach of this Agreement, the Redeveloper agrees it
will not protest or object to any real estate tax assessment on the Project Site which protest or
objection, if allowed, would reduce the fair market value below the current assessment plus the
net cost of the Project. Within thirty (30) days of completion of the Project, Redeveloper will
provide the City with the total Project costs. Nothing herein shall require a future tenant of the
Project to refrain from any tax protest or objection otherwise permitted by its lease. The
Redeveloper shall pay all real estate taxes when due on the Project Site. This obligation shall
continue through the term of this Agreement.

SECTION 13: TERM.

The term of this Agreement shall be for ten (10) years from its date or until mutually
terminated by agreement of the parties in writing, whichever is later. Provided, however, that if
a covenant hereof is expressly controlled by duration language different from this general
limiting section, then the particular will control.

(TIF I)
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SECTION 14: TITLES OF ARTICLES AND SECTIONS.

Any titles of the several parts, Articles, and Sections of this Agreement are inserted for
convenience of reverence only and shall be disregarded in construing or interpreting any of its
provisions.

SECTION 15: NOTICES.

All notices required and provided for in this Agreement shall be sent to the following
parties on behalf of the City and the Redeveloper:

To the City: City Manager
City of Elmhurst
209 North York Street
Elmhurst, [llinois 60126

With copies to: Kenneth T. Kubiesa, City Attorney
Kubiesa, Spiroff, Gosselar, Acker & DeBlasio, P.C.
105 South York Street, Suite 250
Elmhurst, Illinois 60126

To Redeveloper: Willis GG. Johnson, Manager
603-635 Rogers, LLC, York Second
603 Rogers Street

Downers Grove, Illinois 60515

With copies to: John Germanier, Esq.
Sisul & Germanier, LLC
5120 main Street, Suite One
Downers Grove, [llinois 60515

or to such other address(es) as any party may from time to time designate to the other party(ies)
by written notice delivered in accordance with the terms of this Section. All notices shall run
from the date received, and all notices shall be delivered by personal service or by certified or
registered mail return receipt requested.

SECTION 16: ILLINOIS LAW AND VENUE.

This Agreement shall be construed pursuant to the taws of the State of [llinois. Litigation
hereunder shall be properly filed and conducted only in the Eighteenth Judicial Circuit, Wheaton,
DuPage County, Illinois.

SECTION 17: SUCCESSORS AND ASSIGNS: Each of the terms and provisions of
this Agreement shall be binding upon and inure to the benefit of the parties hereto, their

10
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respective heirs, executors, administrators, guardians, custodians, successors and assigns, subject
to the provisions of this Agreement.

SECTION 18: ENTIRE AGREEMENT.

This Agreement (including each Exhibit attached hereto, which is hereby incorporated
herein by reference) constitutes the entire Agreement between the Parties hereto and it
supersedes all prior agreements, negotiations and discussions between the Parties relative to the

subject matter hereof.

IN WITNESS WHEREQF, the Parties hereto have executed this Agreement and cause
their respective seals to be affixed and attested thereto as of the date first written above in this

Agreement.

CITY OF ELMHURST, 603-635 Rogers, LLC, York Second, an
an Illinois Municipal Corporation, Illinois Series Limited Liability Company,
By: W By [{ L. _}’QM

Mayor o Willté G. Johnson, I@anager
ATTEST:

By: Qﬂﬁz W’/

City Cleeck ¢ 7

11
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0-23-2008

AN ORDINANCE APPROVING A DEVELOPMENT AGREEMENT WITH
MORNINGSIDE HAHN, LLC AND AUTHORIZING CONVEYANCE OF REAL
ESTATE THEREUNDER

WHEREAS, the City of Elmhurst has heretofore approved a Tax Increment Development
Plan and Project, designated the Tax Increment Redevelopment Project Area and adopted Tax
Increment Financing all in accordance with 65ILCS 5/11-74.4-1 et seq. (hereafter the "Tax
Increment Allocation Redevelopment Act"); and

WHEREAS, in accordance with the Tax Increment Allocation Redevelopment Act the City
of Blmhurst may convey or dispose of land in the manner and at such price it determines to be
reasonably necessary to achieve the objectives of the Redevelopment Plan and Project; and

WHEREAS, the City of Elmhurst owns certain real estate located within the Tax Increment
Redevelopment Project Area commonly referred to as the Hahn Street Property as described on
Exhibit "A" attached hereto and made a part hereof (hereafter "the Property™); and

WHEREAS, the City of Elmhurst has determined it is reasonably necessary to achieve the
objectives of the Redevelopment Plan and Project that it convey the aforesaid real estate to
Morningside Hahn, LLC pursuant to the terms and conditions of the Development Agreement, in a
form substantially as submitted herewith and attached hereto as Exhibit "B"; and

~ WHEREAS, this conveyance is made pursuant to the authority granted by, and i full
compliance with the requirements of the Tax Increment Allocation Redevelopment Act, and to that
extent is an exception to all other rules, ordinances and statutes providing for the manner of such

conveyance.

NOW THEREFORE, BE IT AND IT IS HEREBY ORDAINED by the City Council of the
City of Elmhurst, DuPage and Cook Counties, Illinois as follows:

SECTION 1. The Development Agreement by and between the City of Elmhurst and
Morningside Hahn, LLC dated this date and as submitted to this meeting is approved and the
conveyance of real estate as described therein and in accordance with the terms and conditions

thereof is hereby authorized.

SECTION 2. The Mayor is hereby authorized and directed to sign and the City Clerk is
hereby authorized and directed to attest to the Development Agreement, in a form in all material
respects as attached hereto as Exhibit "B" and approved by the Cit Attorney.

SECTION 3. Inaccordance with the terms of the aforesaid Agreement, the Mayor is hereby
authorized and directed to convey and transfer the aforesaid real estate to Morningside Hahn, LLC
ot its nominee by a proper deed of conveyance, at the time of closing as requested by the
Development Agreement, and the City Clerk is hereby authorized to acknowledge and attest such
deed and to affix thereto the seal of the City of Elmhurst.

SECTION 4. The Mayor and the City Clerk are hereby authorized to execute and attest such

(TIF )
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other documents as may be necessary for compliance with the aforesaid Agreement and conveyance
herein authorized.

SECTION 5. The recitations contained in the preamble of this ordinance are hereby
incorporated herein. All ordinances or parts of ordinances in conflict with this ordinance are to the
extent necessary, hereby amended so that the City's acts authorized hereby are in full compliance
with applicable law including the City's ordinance and rules.

SECTION 6. This ordinance shall be in full force and effect from and after passage and
publication according to law.

Approved this 2""ijday of July, 2008.
/"%‘\ T
Sz Ol

Thomas D. Marcuccé;/ Mayor

Passed this z"iday of July, 20(‘)8'..

Patty Spencer, City Clerk

Ayes: & Nays: &

H:Kathy/Elmhurst/ordinance/zpproving agmt morningside hahn ile

Copies To All
Elected Officials

y-o3-af
-7
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COUNCIL ACTION SUMMARY

July 17, 2008

Ordinance — Approving a Development Agreement with Morningside
Hahn LLC and Authorizing Conveyance of Real Estate Thereunder

ORIGINATOR: City Manager / City Attorney

DESCRIPTION OF SUBJECT MATTER:

Attached for Council consideration is an ordinance that approves the Development Agreement
(DA) between the City of Elmhurst and Morningside Hahn, LLC, Inc. for the Hahn Street

properties.

Also attached is a revised draft DA dated July 17, 2008. Revisions are non-

substantive and changes made were simple corrections for clarity and accuracy. The DA
exhibits, as distributed to the City Council at the meeting of July 7" have not changed.

The material terms of the DA are as follows:

1.

To build a mixed use, retail and residential condominium development at a
construction cost of $36.3 million on the Hahn Street properties and the Pauli
property (hereinafter the “Subject Property”); and
To purchase the Pauli property in accordance with its purchase contract and include it
in the Subject Property; and
To construct the redevelopment according to a plan that will be substantially as
presented in Morningside’s response to the City’s RFP and as approved by the City in
general conformity to that response with changes therein as are approved by the City
through the Planned Development zoning process. The site plan as originaily
presented remains unchanged, however, the number of condo units increases from 82
to 102 units, the number of townhomes remains unchanged, and the total number of
residential parking spaces decreases from 223 to 175 (109 units x 1.6 cars/unit =175
proposed spaces).
The developer will agree to restrict 80% of the retail space to uses generating sales
tax as defined by the DA; and
Developer will agree to restrict its ability to challenge real estate tax assessments or
rates for the Subject Property; and
The developer will remediate the contamination of the Pauli Property; and
The developer will insure and indemnify the City against claims arising during
construction of the redevelopment or as a result of the DA; and
Developer will secure its performance obligations under the DA by letters of credit,
bonds, liens in favor of the City and the right of reverter or some combination thereof
as the City determines; and
The developer will pay the City a share of its “excess profits” according to this
formula:

12.5% from 10% to 12.5% Internal Rate of Return (“IRR”)

40% if IRR is over 12.5% to 15%

50% if IRR is over 15%; and
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10.  The developer will construct public improvements including retail parking spaces,
100 public parking spaces, a plaza and streetscaping.

The City’s obligations will be:

1. To convey the Hahn Street properties to the developer; and

2. Pay $2.1 million or less to the developer to reimburse him for the cost of purchasing
the Pauli property based upon an appraisal by an appraiser chosen by the City; and

3. Pay from TIF funds for the permit fees, zoning application fees, real estate transfer
tax and impact fees; and

4. Establish an escrow account into which the City’s payment for the Pauli property and

the construction loan proceeds will be deposited and paid out for construction.
Reports to the City and an accountant’s review of that escrow account will insure that
amount of “excess profits” paid to the City are correctly calculated; and

5. If the developer defaults under the DA, the City may require reverter of title or
recover on bonds or letters of credit provided by Morningside.



DEVELOPMENT AGREEMENT PERTAINING TO |
THE HAHN STREET PROPERTY IN THE DOWNTOWN
REDEVELOPMENT PROJECT AREA OF THE CITY OF ELMHURST
THIS DEVELOPMENT AGREEMENT (the "Agreement”) is n‘lade this 21% day of
July, 2008, by and between the CITY OF ELMHURST, an Illinois municipal corporation (the
"City"), and MORNINGSIDE HAHN LLC, an Illinois Limited Liability Company
(“Developer™). |
| | PREAMBLES
WHEREAS, the City has heretofore determinéd that it is in the public interest to adopt
and has adopted a Tax Increment Redevelopment Plan and Project (the "Plan"), pursuant to the
Tax Increment Allocation Redevelopumient Act 65 ILCS 5/11-74.4-3, et al (the "Act"), for the
Downtown Redeveiopment Project Area (the "Redevelopmegt Area"), within its Downtoﬁm Tax
Increment Financing District (“TIF I); and
WHEREAS, the City is the fee record owner of the “Hahn Street Property’;, which is
currently improved with office buildings and public parking and includes the Hahn Street and
north/south alley right-of-way, located within TIF I and is legally described in Exhil_ait "A"
ﬁttached heretq ; and 7
WHEREAS, the Developer is the contract purchaser of the “Pauli Property” pursuant to
| a Purchase Agreement dated March 14, 2007 and amendments thereto. The Pauli Property is
" located withianIF I and is also l_egally described on Exhibit “A” attached hereto; and
WHEREAS, the City issued a request for proposals (the “RFP”) seeking a developer for
the redevelopment of the Hahn Street Property and Pauli Property (collectively, the “Subjeét

Property™), the Developer responded to the City’s RFP, and, after proper review and
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consideration, the City chose the Developer to redevelop the Subject Property as mare fully .
desonbed in this Agreement and
| WHEREAS Developer would not oroeeed to redevelop the Subject Pfolderty witllou‘t the

. adoption of the Plan the des1gnat10n of the Redevelopment Area and establishment of the
'Downtown Redevelopment District { "TIF "y and |

WHEREAS, Developer, as a part of the Redevelopment (as hereinafter deﬁned), will
construct and convey to the City by dedication ot deed, certain Puolic Improvements (as |
hereinafter defined), including, but not limlted to, public perking spaces, easements for access .
thereto; a public plaza and other streetscape improvements; and - | |

WHEREAS, the Subj ect Property 1s presently located within _the C-4A Zoning Distriet of
the City and the parties intend that it will re'main therein subject toa- Rlanned"Development |
Cond_i’tionalUse approved therefore by ordinance {*Planned Development” or “PD™), so a 5 o ‘
permit the Redeveloprnent and use of the Subject Propt_:rty as described in this Agreement; and

o WHEREAS, _to implement the Plan, it is; necessary that the'City enter into this
Agreement with Developer in order, inter alia, to provide for the Redevelopment of the Subject
Property in a manner whieh will further the Plan and the objectives of TIF I; and | | |
| WHEREAS, Develope'r, by this Agreernent agrees to construct the buildings, parkt’ng

areas and other Public Improvements at an estimated cost of construction of $36 300 ,000; a.nd ‘in
‘substantial conformity w1th the Planned Development as approved by the City; and

WHEREAS, the Redevelopment of the Snb]eet Property is in the public interest in that it
| - will enhance the City’s tax base and tevenue, create an environment within -the Redevelopm_ent
Area which will contribute to tlte welfare of the City, preserve or enhance property values in the

vicinity of the Redevel‘opment Area, strengthen the economic well-being of the Redevelopment
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Area and the City by achieving development which flmetionaﬂy complements the adjacent

‘ proﬁerties_and uses; and

NOW, T_I-IER_EFORE, in ,co'nsideration of the'mutual promisee and xiepresentations.

: hereinbefofe and hereinafter set foﬁh, end other good and valuable cq'nsideration, the receipt ar;d

i sufficiency of which is hereby acknowledged,;

| THE V-PARTIES HERE—TO“AG_REE AS FOLLOWS‘:
| ‘AR;TI{'jLE 1 |
INC()RPORATION OF PREAMBLES; 'DEFINiTION S
1.1 Preambles. The preambles set forth above are material to this Agreement end are
-hereby 1ncorporated into and made a part of this Agreement as though fu]ly set out herem

1.2 7 Defi inifions. In addition to the words and phrases defined abo_ve and elsewhere |
hereiﬁ, the werds and phraees set forth in this section; as used in this Agreemenf, shall have the
fdilowing meanings unless the context or use indicates another or different meaning and intent:

| 1.2.1  Agreement. This Deveiopment Agreerﬁent‘ |

1.2.2 Certiﬂeate of Occupancy. A Certificate issued by the City from time to

tune at the request of Developer upon substantlal completion penmttmg occupancy and
complymg with Legal Requlrements |

1.2.3 Closing . The time of conveyance of the Hahn Street Peoperty from the
City to Developer | |

1.24 Condommmm Act. The Illmms Condomlmum Propeérty Act, 765 ILCS

605/ | et-seq.



- ATTACHMENT E2 - 8-
. (TIFD -

1 2.5 Developer s Response to RFP. The Developer s response to the Clty S

| RFP, Whlch mth revrsrons is attached hcreto as Exhrbxt “B”.

1 2 6 Development Schedule Developer ] estlmated schedule for zoning -

approval of the Planned Development, Final Plan approval, issuance of building permits-
and construction of the Redevelopment of the Subject Property, including a date of Final
~ Completion, as set forth in Exhibit “C” attached hereto, or as such schedule may be-

 extended per Section 3.11-11D of the Zoning Ordinance or other\rfise—a_s allowed in the

- Agreement.

1.2.7  Escrow. An escrow account established by ESCIOW agreement at a
‘mutually acceptable title comparry as described in paragraph 3.10 herein.

1 2.8 Fi inal Completmn The time at whlch the Redevelopment is completed as

reasonably determined by the’ Clty, Wthh shalI not be earlier than issuance of Certificates

of Occupancy and the City’s acceptance of Pubhc Improvements. _ ' .
1.2.9 Fi_nai Plan. The final plan of'r;he Planned Development as approved in

accordance with Section 3.2 herein. | |

1.2.10 Hahn Contract. The real estate purchase contract between Developer:

and the City for the Hahn Street Property dated wrthm thlrty (30) days of this Agreernent

12.11 H _ghwav Agreement The nghway Authority Agreement entltled

“Trered Approach to Corrective-Action Objective Agreement” between AMOCO 011
. Company and the City of Elmhurst dated February 27, 2001.

1 2.12 Informatmn Center Building. The bulldmg at 236 N. York Street on the

Sub]ect Property to be used by the Develcper as a pre- construcUOn sales office for the
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| RedeveIOpment per Subsection 3.8.3 herein, including placemeo_t of signs thereon in
- conformity with Legal Reouirements.

1.2.13.. Legal Requirements. All laws including 'the TIF Act, rules, regulations,
‘ordinances, ordex;s, decrees and judgmen'ts of any govemrmeotal' body,ragenoy,
| 'department or court havmg JIUI'ISdICtIOIl of the subject matter 1nvolved 1ncludmg, w1thout
‘ hnutmg the foregomg, applicable ordlnances ~and rules and regulatxons of the Clty,
including but not limited to the Zoning and Subdivision Ordinanees, this Agreement and
the City’s ordmance estabhshmg the Planned Development

1.2, 14 Pauli Contract The real estate purchase contract dated March 14 2007

~and amendments thereto between Developer and owners of the Pauli Property.

1.2.15 Prellmlnarv Plan. The land use and site plan included as part of the

Developer s Response to the RFP, a.nd any revisions thereto that may be approved during

the Plan Commission and City PD approval process consistent with Sec. 9.1.1 of thls

Agreement

1.2.16 Public Iglpi‘ovemelits. The public plaza, access easements or rights-of-
way, one hundred (100) public parking spaces and streetscape as set out in the Planned
Development.

1.2.17 'Redevelopment. The development to be constmcted by Developer_ within

the Redevelopment Areca on the Subject Property, as shown in the Preliminary Plan and

Fmal Plan and pursuant to this Agreement

L1218 Suhdivisi_en Ordinance. Chapter 23 of the Elmhurst Municipal Code.
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1.2.19 TIF Act. The Tax Increment Allocation Redevelopment Act, 65 1L.CS

5/11-74.4-1, et seq.

1.2.20 Zoning Ordinance. Chapter 22 of'_the Elmhurst Murlrcipal Code. -
ARTICLE 2 |

REPRESENTATIONS INFORMATION TO BE PROVIDED

2.1 City Representations. The City hereby represents and warrants that it has full ‘
lawful right, power and authority, under cu'rrently applicable law and in-accordance with its |
powers as an Illinots Home Rule ‘m_unici'pality, to execute, deliver and perform the terms and
provtsions of this Agreement;- that this Agreement has been duly and validly authorized and
approved by alI necessarry City proceedings; and that this Agreement is valid, birrtlrng and
enforceable against the City in accordance with its terms. The. City also represents that to the
best of its knowledge and behef Developer w1ll not be obhgated to the Clty or any other local
government including the County of DuPage for any 1mpact fee not drsclosed in this Agreement
there will _be no relocation of traffic signals required by the City to develop the Sub}ect Property
e)rcept as provided herern; and _water and sewer facilities adequate to serve the Subject Property
are available 1 in adj acent rights-of- way

2.2 Develoner 8 Renresentatlons Developer hereby represents and warrants that it

is an Hiinois Limited Liability: Company in good standmg under the laws of the State of Illrnors
and is duly quahﬁed to do business in the State of Illinois; that it has full lawful right, power and
authority, under currently applicable law, to execute, deliver and perform the terms and
prov1s1ons of this Agreement as Developer of the Subject Property; that this Agreement has been

duly and validly authorxzed and appro Jed by all necessary corporate proceedmgs and that this
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Agreement is Velid, binding apd erlforoeable against Developer, or its successors or assigns, in
eccordanoe with its terms. Developer further represents that there are no actions of law or |
 similar proceedings vtfhieh are pending or threatened-.egailist Developer or any of its members or
managers which might resolt in any matetial or adverse change in its ﬁnanoial condition that
~would affeot its financial ability to carry out Vits obligations under this Agreement; Developer
hereby re}-)resents.to the City that it has the ﬁnarlelal strength to obta.in‘the ﬁnencing to eoostruet
the Redevelopment, and perform its obligations under this 'A'greement.

2.3 Dlsclosure of Shareholders and Officers of Developer. Developer has on or

pI‘iOI‘ to the date of this Agreement diselosed in Wnt1ng to the City and the City Manager all the F
merrlb,ers, managers, and any ofﬁcers of Developer, and the percentage of interest owned by each
of them. | , | | |
ARTICLE 3

OBLIGATIONS OF THE DEVELOPER FOR
REDEVELOPMENT OF THE SUBJECT PROPERTY

3.1 Mixe(l Use Development. Developer shalll be obligated to develop townlrou'ses;
residential condornim'urris, retall space, and parking on the Sul)ject Propetty, all in substantial :
conformity with the Prelimirlary' Plan Develooer’s Response to RFP, the requirements of this
' Agreement the PD and the Final Plan. The Prehmmary Plan shall be part of the ordinance ' |
approvmg the PD and shall substannally oonform to Developer s Response to RFP (Exhlbrt “B”) ‘.
unless the City approves changes to the Prehrmnary Plan as 1ncll_1ded in the ordinance approving |
‘ the PD. Construction of the Redevelopnrent shall follow the Development Schedule set forth in
Exhibit “C” as may extended pursuant .to Section 3.11-11D of the Zoning Ordinance or

 otherwise allowed in this Agreement.
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3.2 Prellmmarv and Final Plan for Planned Development Developer will apply

to the City for Plan Development approval for the Redevelopment Developer 8 Response to the
RFP will become the Prehmmary Plan for the Planned Development without any substantial - .
. -_ changes thereto except as approved by the Crty and agreed bv Developer The Prnal Plan may
contain such modifications to the Prelunmary Plan as Developer reasonably elects so long as it
substantrally conforms to the Preliminary Plan, the Zoning Or drnance the Subdivision

| Ordinance and any other Legal Requirements. The City shall adm1n1strat1vely review the draft
Final Plan and other documents, including, but not hmlted 10 the condominium declaration of

: cove'nants, restncnons and easements, to' determjne substantial conformity to this Agreement,
Exhibit “B”, t]_Je Zoning Ordinance, the Subdivision Ordinance and anv other Legal

Requ1rements "Admrmstratlve review" as used above means review by the City Manager or -
other appropnate Clty staff as determmed by the Crty Manager If the draft Final Plan and
documents aforesald are not in substantial conformlty with the Prehmmary Plan, Zonmg
Ordmance,'the Subdivision Ordmance and Legal Requirements the City Manager shall
disapprove and notify Developer of the reasons therefore so that Developer can make correctrons '
and re-submit for certlﬁcatlon The City Manager shall approve or disapprove the draft Fmal |
Plan and documents aforesaid, w1th1n ten (10) business days of 1ts submlttal to the City. If the

* Final Plan is so approved by the Clty Manager he shall forward it to the City’s Zomng and
Planning Commrssron for certification as requlred by Sect;on 3.11-11B.3. of the Zonmg
Ordrnance. | |

33 Planned Development ' Application, The Zoning and Planning Commission will

conduct the necessary public hearing for PD approval upon the Developer’s application
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- therefore, end the City Council shall render a.decision on such application promptly after the
recomrnendation of the Zonilrg and Planning C'or'nmission.' ‘The City and Developer shal] |
promptly and with due drhgence begm performance of each oblrganon under this Agreement
.upon passage and the City's approval of this Agreement
‘3.4 Permits. The City shall cooperate with Developer in securing all such necessarjf.
permits, .approvels, consents, documente and plats and, after Developer has properly 'epplied to
"~ the City therefore and is in compliance With the terms of thie Agreement and the Planned |
Development. The City thereupon rshall promptly issue all permits required to be is-sued.by the
Crty The Crty further agrees to sign all applications, requests penmts documents or plats
which requrre execution by the City, provided they are in proper form and comply wrth the Final
Plan, drawings and Legal Requirements. Upon execution of this Agreernent, there shall be no
: unreasona-ble or discriminatory increases, or unreasonable or_discriminaitory c_h.anges intlre
method of calculation of the respective Eduﬂding permit fees, sewer or water.tap—on fees,
inspection feeé or nny other fees or charges of the City to be paid by Developer, es compared to
suoll City fees or charges in effect as of the date on which this Agreement was approved by all -
parties hereto Requirements of the City’s Butldmg Code currently asin effect as of the date of
thrs Agreement shall apply to Redevelopment under this Agreement
3.5 - Completion. Subject to Permitted Delays and_ delays ellowed by the City
'Maneger under the provisions of this Agreement, Developer agrees that it will complete the
Redevelopment not later than the dates for Final Complenon therefore in the Development
| Schedule (Exhibit “C”). If Developer fails or refuses to finally complete the Redevelopment as

" aforesaid within the time limits set forth herein or otherwrse defaults hereunder or terminates this
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Agreement before Final Completion, Developer agrees that the Subject Property shall revert to
the City. and the Pauli Property shall be conveyed to the City, all as 'provided in'Sections 4.9 and
9 4 herem and in the deeds of conveyance of the Hahn Street Property from the City to |

Develoner

3.6 Delays Allowed by City Manager. Not\yithstanding anything to the contrary

* contained herein, including the Development'Schedule the City Manager will, at the request of
Developer delay any date for performance or. terrnlnatlon hereunder ncluding, but not limited
to dates for the commencement or completwn of construction or otherwise as set oul. n the

Development Schedule. Any such delay approved by the City Manager Wlll be fora reasonable
Vt1me peried under the mrcumsta.'nces then prevailing, and such delay will be granted for good o
cause reasonably determmed by the Ctty Manager. However, the parties agree that delays whach

are caused for those reasons set forth in Sec. 7.1 of this Agreement shall establish good cause for

thls purpose

3.7 Certificates of Occupancy. Tlle City shall issue Certiﬁcates of Oceupancy -

individnally for each tenant space in the retail building and each residential unit as each is

substantially completed in accordance with the Legal Requirements applicable thereto.

38 City’s Igcentiv'es to l)eveloper. The City shall provide certain incentives _to o
Developer as follows: | |
3.8.1 Waiver ol‘ Application and Permit Fe‘esA. On behalf of rhe Developer,
' the City using TIF I funds, will pay all City or County assessed 'zoning application fees,
perrmt fees, real estate transfer taxes and impact fees to the school dlstrlcts and park

dlstnct, if any, due on account.of the Redevelc»pment TIF I will also pay any excess

10
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over $100,000 paid by the Developer: fof utilify relocation costs iocloding capping or
- removal of overhead wires and existing utility lines and equipment from the Subject
Property so_ that ail uti-litiee are,undergrouod at Final Completion, |
3.82 Purchaee Price of Pauli Property. Pursuanf to Aﬁicle 4 herein, the City
‘;Nill deposit into Escrow the follocving:
| . e. . ~The thi‘rd pérty 'cbsfs incurred by Deceloper in eonoection with it_s
purcl‘;ose of the Pauli Property, including‘appraisal costs, all estimated to Be less
than $100,000, but in no event more than that amount, except if the ekcess over
| $100,‘000 would significantly reduce profits as calculated onder Sec. -3. 12 "herein;
b.. The lesser of either: (1) Two Mllhon Dollars ($2,000,000); or (ii) -
the value of the Pauli Property as of the March 14, 2007 date of the Pauli Contract
as determined by an appraiser Who is chosen by-the Clty and approved by the_
Developer. - | | -
The City’s oeposits will be as aforesaid paici into Escrow for the use of Developer to pay .
all or a.portion of the purchase price for the Pauhi Property as required by the Pauli |
Co_nﬁact. | - |
383 Useof Informatlon Center Building. Upon the City's approval of the
~Prel1mmary Plan, the Developer may use and occupy the Informatlon Center Bulldmg
w1thout charge by the Cxty- and post marketing signs on the Hahn Street Property. The
Developer herebf indemnifies and holds the Citﬁz harmless against any claim or damage '.

arising from such use or occupation, and agrees to provide insurance coverage as

11
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'appz\”oved by the City and pay whatever costs may be attributable to that use and
occupancy inéluding real estate taxes which may be assesséd against that property during' :
~ Developers use and ocpuanCy tﬁergo_f. l.
384 Convleyance of the Hahn Street Property. The éity shall convey the

Hahn Street Property to Dc_éveloper at Closing in accordance with Article 4 of this Agreement.

3.9 . Establishment and Operatio.n. of Escrow. Priorto the Developer’s purchase of
the Pauli Property and the Closing, the De\}eloper and City .shall estabﬁsh Escrow accounts by
'en;ering into an escrow agree;nents with a mutually acceptable title company (the “Titic
Colmpan_y” or “Escrowée”’) which shall act as léscrowee. for fhe pﬁiposes of 'facilitating the
Closing, af:cepting, ﬁocuﬁlenting and disbursing Developer's contributions, loan proceeds and
other re.venues, and expenses iné]ﬁding butrnotr limited to all hard and-soft costs relating té
!Rédéveiopnient, and for providing reports thereof to the City. The title cqmpahy sha_li record
documents including ény security interest to or from the City anci an Escrow shall h(:)ld deeds o
from Developer .to the City as may b¢ necessary to convey the Subject Property to the City iI;L the

“event of Develéper’s default ér the termination of this Agreement before Final Completion. -TheT
parties shaﬂl share equally, tlie costs of the Escrows for two (2) years ‘from Cl()sing anci -thereafter
if any Escrow continues, the City shall pay its co-st.' |

3.10 Construction, Maintenance and Guarantee of Public Improvements. The

Developer shall construct the Public Improvements in accordance with the Subdivision
-Ordinance and épplicable Legal Requiremeﬂté and shall post a letter of credit at thé time that
* construction permits are issued byr the City based on an engineer’s estimate as therein provided.

1f the cost for fhat letter of credit exceeds a reasonable estimate therefore by SB Freidman, if

12
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‘issued on or about September 30, 2007, the City shall pay the excess over that amount, or may
determine that the letter of credit is not required. At- the time of acceptance of the Pﬁblie
Improvements by the City, the City shall r'eieese the letter of credit, if any, and Developer shall
pr.ovlide a letser of credit bond‘or'ether security reasonably determined by the Cityl to guarahtee

. the maintenance of those Pubiic Improvements asre'qui;ed by the Subdivision Ordipance and
Legal Reciuirements., The regular maintenance of the public parking spaces that are part of the -
Pubiie Improvelﬁents, after aeceptanee'thereef by the City, shall be provided by Deve!oper or its
SICCESSOr OF assi gns as set out in the condominium declaration of covenants restrictions and
casements for the Subjeet Property which shall also provide for the Clty s payment of its fau'
share of'said maintenance costs. That condominium declaration shall be approved by the Clty
Attorney pnor to its recordat10n at Closmg The mamtenance of the streetscape and plaza and
the costthereof shall be the City’s sole responsxbﬂlty The Clty shall pay for and maintain any
'and all directional, 1dent1ﬁeat10n security and parkmg eontrol signs and devices it deems
necessary to control access to and from parking in the publie parking spaces. The condeminium '
declafatioe shall provide for this right of the City to place these signs‘ or devices at location on
the Subject Property as it deems necessary..

311 Retall Use of Subject Property. At least elghty percent (80%) of the available

rentab]e retall space in the Redevelopment shall be used for the 1 prlmary purpose of retaJl Sales
that result in City sales or use tax payable to the City. “Primary use for retail sales” as used in
this Section means that the majority of the r'evenue generated froﬁ each retail pfemises in the
Redevelopment shall be from sales that result iﬁ sales or use taxes‘to the City under applicable

state Jaw and City ordinance currently in effect. The Developer or its successor or assign shall
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give the City thirty (30) days érior written notice of any fetail lease that would be subject hereto.
This Eovenant and 1-"equirer.nent shall run with thé land; énd remain enforceable-'ﬁy‘_the City until
the terminaion of TIF T on or about March 1, 2021. | |
1312 Excess Profit. Thé Developer ;hall.pay to the Cify, a portién Of itsl proﬁts fror'n.
~ the RédeVé_Ibpment in accordance with th-e‘ schédule belqw. Calculaﬁons of profits will be
pérform_ed utilizing a standard IRR financial model calculating return béﬁe’d on Develop_er’s
: Qquity invested and all net proceeds from the sale of com_merci‘al space and condominium
residences. In the event the Develéper does not é_éll the commercial cbmpoﬁen_t of the Subject
Property, the computation shﬁll be made upon the sale of all of the re‘sidenc'e-s béing sold as part
of the Redevelopment. The formula is as follows: | | |

é. i thfls I;lte.m_a'] Rﬁfe of Return (“IRR™) is 10% t0 12.5%, then 12.5% of thai;

profit shall be paid to the_ City;and | |
b. - Ifthe IRR ié over12.5% to 15%, then 40% of tha l;mﬁt shall be p;ﬁ& fo
the City; and | |

C. | If the IRR is over 15%, then 50% of that profit shall be paid to the City..-
The IRR calculation and computation of the.- excess profit payment by the DéVelo'per to the City
hereunder, shall .be ﬁadé by an accduntin_g- firm selected by thé City and approved by Developer.
The cost therefore shall be shared equally by the City and Developerl. That calculatiqn‘ and
_ computation shgl_l be made in accordance with the method set out in the S.B.Friédnian Report
attached hereto ‘as Exh_jbit “D and only after the aforeéafd aécountiﬁg,firfn conducts a revie-w of .
the Esérow's books and _rgcords .an‘d repoﬁs to the City regarding the inéome and é%(pensés for.the .

Redevelopment. These Escrow records shall include documentation of residential sales, ﬁnd.
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commercial leaées, @r any other documentation déﬁ:méd necessary by the Escroﬁ and used to

make the aforementioned .com‘putatiOI.l. To t_hé fullest extent légally poésible, the inaterials ;:_i'.ted _

ab(;ve- including the appraisal of the Pauli Pro'pert'y shall Be déemcd proprietary and not subject o -

to -the Freedom of \Ir;fonnatiOn. Act. Thé Excess Pifdﬁt contemplated in ﬂﬁs Sec_tio.n 3.13, if any,

shall be paid to the City upoh.the closing of the sale of the last residential ﬁnit ot two (2) yeafs

after the Closing, .Whiche\"/er is later, but in a.nyrevent, ﬁo--la£er thaﬁ four (4) yéars' after Closing. |
ARTICLE 4 |

LAND CONVEYANCE TERMS

41  Scope of Article. This Article govems the conveyénce of the Hahn Street
Property and the funding the Purchase Price of the Pauli Property, both of which are necessary

for the Redevelopment, and this Article establishes all terms and conditions thereof, ':

42 Time of Coﬁvevalice of Hahn Street Property by Cltv The City shall convey
the Hahn Street Prbp'erty to Developer at the time that the construction loan for the

Redevelopm-ént is initially funded.

4.3 Hahn Contract, ‘The terms and conditions of the co-nveyance c;f the Hahn
© Street Property to the Developer at Closing will be fully described in a standard commercial real
estate contract betwéen the parties which will be consistent and in conformity with the terms and

conditions of this Agreément and dated within thirty (30) days of the date of this Agreement. _

44  Security for Construction Financing. ~ Prior to Closing, and upon notice
from Developer, the City will take whatever action is reasonably neg':essary to allow Developer's -

lender to secure its construction ﬁ_nancing'for the development against the Hahn Street Property,
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including as the lender might reasonably require, a lien or encumbrarice agairist the Hahn Street - -

_ property.

4.5 Consrderatlon for Hahn Street Property Convevance As and for the

consideration to the City for its eonveyance of the Hahn Street Propertv to Dev eloper the L,1ty S
ﬁnanmal assmtance.rn acqurnng the Pauli Property, and its agreement to allow Developer s
lender secunty agalnst the Hahn Street property, Deve]oper shall convey or dedlcate to the Crty
as it so dlrects and in conformity with the Condommlum Act, the Public Improveéments including
the one hundred (100) public parking spaces, access eaeements,, the Public Improvements; and
streetscape (except trees, tree -_grates and light poles to be provided by the City) wlth'in the
Redevelopment and on the Subject Property.

4.6 Funding of Pauli Property The City agrees to pay mto Escrow the earmnest

- money deposrt, if any, and the purchase pnce of the Pauli Property per Sectlon 3.8.2 hereof, at or

before the Develop'er closes on its purchase of Pauli Property pursuant to the Pauli Contract,

47 Remediation of Pauli Propertv Under the terms of this Agreement during

construc‘uon of the Redevelopment it will be the Developer s obhgatmn to complete any and all
réemediation w1thrn the boundaries of the Pauli Property and in comphance W1th state and federal
_ law. Itis contemplated between the parties that any contaminates that fall within the right-of-
way of York Street alleys or other City rights-of-way Wlthm or adjacent to the Redeveloprnent
after remedlauon by Developer will be retired in place in conforrmty with Illinois law, the . - .
Hi ghway Agreement and permits 1ssued by the Illmors Env1r0nmental Protectlon ‘Agency. After -
retrrernent in place, neither the Developer nor- its SUCCESSOrS or assigns shall be liable for

contammants remaining withjn the aforementioned right-of-way pursuant to this' Agreement,
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4.8 Rept*esegt_ations Ane .Warrantie's.- The parties tothis Agreement hereby
represent and warrant to one another, as further coneideration, and a‘s,an‘ inducement to enter into
this Agreement, that as o_fthe dlate' on which they each respectilfel'y execute this Agreement, and k
on and as of the Closing date, all: representations and warranties mede herein are true ahcl correct;
the information included in ahy documents required hereunder to be delivered to either party to
.~ this Agreement shall be true, correct and complete in ell material‘re,spectS' th'ere are no 'c-lair'ne,
cauees of action or other htlgatton or proceedmgs pendmg o1, to the best of their respectlve
knowledge threatened in respect to the subject matter of th1s Agreement or the ownershlp,

' operat1on or environmental cond1t1on except matters referred to in the H1ghway Agreement of
the Subj_ect Property or any part thereof; there.a.re 1o violations of any health, safety, pollution,
environmental, zohin-g or other Legal Requirements conceming the Subject Property which have
not been heretofore cor.rected prior to Closing; they have not dealt with any broker or ﬁncler with -
respect to the.reaI estate trahsaction cdhtemplated by this Article, and hereby indemnify one

h another for any claim for a brokerage commission or finder's fee asserted by any person clamung
to have been engaged by either of them; and there are no unpald general or spectal real estate or -
other ad valorem taxes fees charges or assessments agamst the Subject PrOperty

4.9 Reverter of Hahn Street Propertv Asto the Hahn Street Property, after

Closing and in the event that Developer fails to ﬁnally complete the Redevelopment as requlred
under this Agreemem, or by such other date to which the date of Final Completion has been
extended per the terms of this Agreement, then the_ City may give notice to Developer ot its
SUCCESSOTS and assigns and‘ to the'Escrow to record the deed of recohv'eyance of title'to- the:-City.

The City’s deed to Developer-shall include this right of reveiter. N otwithstahdin_g anything to
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fhé contrary in this Agreement or the deed, the right of the City to reverter shall remain junior,
subjéct and subordinate to the rights of any lender of construction or end;loan ﬁnancing, and
D'eveloper‘shall require that anf such lender agree .in its loan documents for.thle Proj ectl, which
the City sha!l approve, thai it release its moﬂgage and other ;ecurity if the City causes fuﬂ |
payment of outstaﬂding principal interest, costs and penalties attributable to the project to be
made to thatrlénder at or after the aforesaid time of failure of jDej.a_alopvcr to substé;ntially corh_plete
aﬂd the notice of reverter is given by the City.

4.10 Discrepancies in Descriptions. ‘The parties intehd that the description of the

| Hahn Street Propefty in Exhibi_t “A“, herein includes all of the real property ‘and‘-all interest held
by the City therein, including the vacated Hahn Street and the north/south alley within the

| Subj éct Property, but_ not é.ny other alleys or rights-bf—wéy therein‘ Accofding]y, if prior :to |

deiive_ry of thé deed under slubparagTaph'ALS‘ of this Agreemept, it éppe%u_s .that ‘the legal

&esoriptions do not inclﬁ_de or correk_:tly describe sueh real property or interests therein, the legal

' descﬁption thereof shall be modiﬁ_ed to correctly describe the-same.

4.11 Other Terms of Convévance. This Article shall be governed by and construed
| in aécordﬁnce with the laws of the S’;ate of Illinois. Time is of the essence of this Agreement.
‘ARTI.CLE 5 | |
7 ,INDEMNITY '
5.1 'Indemnific_ation' of -Cigg. Developer agrees to ipdemnify,. pay the City’s
attorneys’ fees for defense if not paid by inéuraﬂce, and hold harmless the City, its Mayor,

Aldermen, employees, agents, representatives and attorneys, in both their official and individual
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' capa;’ities, from and against all claims, .cause.s ;yf action and suifs of every kind and nafure,
: inq]uding liabilities, damages, costs and expensgs- by reas)én of:
| 5.1 1. A failure by Developer to perform any obligation p'rov‘l;dcd hérein; and
5:1.2° A claim for personal injury-or property damage aﬁsing By reaéon of any
éctivity relétiﬂg to the examiﬁation, _inSpection,'measufing or testing or any constructiqh _
alcti'vit;on the Subject Property; and | |
- | 513 A élaim for personal injury or property damage afier reverter of the Hahn
S_treet Pl;operty or-convey@ce of the Pauli Piloperty to the City, arising by lrleason (ﬁ-
. Developer’s construction in or alterations of the éubject_ Property or ohangé to its
environmental condition whil‘e Developer held ﬁtlé to those properties; -and
5.14 Any intentional violation of;the Act or other Legal Requirement by
Developer; | |
-Hereinafter singly or coliectively referred to as a "Claim" for the purpése of this- Artiéle, other
than ar Claim arising out of the Citsf's own negligem‘;e. . The City shall give Developer noti(;e_ of
‘any Claim, and with respec‘;t toa Claim.for moneys owed bf Developer to the City, Dev_eloper' |
- shall make péy;_nent of such Claim or contest thé _samer within fifteen (15) days fror_ﬁ thg date of -
such notice. In the évent Developer does not make timely payment or contést, thé City shall
have all r_émedi'es at law or equity for the ‘collection ‘thcreof, linoluding enforcement costs, all of
which remedics may be exercised against Déveloper_ concuﬁently or consecutively, ér-in such
other manner and sequence as Vmay be detérminedl by the City.

5.2 Iﬁdemniﬁeatiqn of Developer. City agrees to _indemnifj, pay the Developer’s .

reasonable attorneys’ fees for defense if not paid by insurance, and hold harmless the Developer,
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its members and ofﬁcers from and agalnst all elalms causes of act;on and SllltS ofeverykind -
and .nature including habihties damages costs and expenses by reason of:
521 A faﬂure by City to perform any of act requlred of it under this Agreement
and-
, 5.2.2 Any violation of the z?&ct or other Legal Requirement by City alleged by a
third party:
_ These are singly or collectively referredl to as e "Developer'Clat'm" for the purpose of this
Article; other than a De'veloper Claim arising out of the Developer's own negligence, The
Developer sh'all— git/e City notice of ahy Developet Claim, and with respect to a Developer Claim
for moneys owed by Cityto Developer, City shelll Inake payment of such Developer-Claim or
~ contest the same within fifteen (15) days from the date of such notice. In the event Clty does not
make timely payment or contest, the Developer shall have all remeches at law or equity for the
collection thereof, including enforcement costs, all of which remedies may be exercwed-against ‘
City concurt"ently or consecntively, or. in such other manner and sequenee as m’atf' be determined
by the Developer. o

5_.3‘ B Required Insurance. Developer shall purchase and maintain such insmance as

may protect Developer, and the City, its officers, agents, and entployee's as additional insureds,
to the _extent possible, from the Claims as set forth in paragraph 5.1, and shall provtcte the C'ity a
 certificate of insurance for the City’s approval within twen_ty_ one (21) days after both parties
approtre this Agreement. lThe certificates required by this Paragraph shall contain a provision

~ that coverage will not be canceled or allowed to expire until at least thil:ty (30) days prior written
not1ce has been given to the City. Such certificate shall be.delivered t6 the City prior to

Developer, its agents consuItants or contractors entenng onto. the Hahn St:reet Property.
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ARTICLE 6
PAYMENT OF REAL ESTATE, TAXES

6.1  Assessed Valuatlon The partres acknowledge that certam assumptlons have

been made relatlve to the future market value and assessed valuatron of the Subject Property, as
1mproved pursuant to.this Agreement under the Act, and further acknowledge that attammg and
marntarr_ung such assessed valuation will have a materlal impact on the revenues available to
amortize tax rncrement financing: cos_ts" in ﬂl& Redevelopment Area 1n accordance with the Plan.
_ Acerdingly; De\reloper hereby eo\renanrs to develop and use the Subject Property as ‘provide,d
herein. This covenant shall ru_n'with the lend, and be binding and enforceable against

' Developer’s successors and assigns fora period of tri\renty (20) years.

6.2 Restrlctlons Developer agrees that thle it swns s that part of the Subject o
Property devoted to residential uses and prror ) conveyance to the re31dentral users, 1t will not .
protest or object to any real estate tax assessm'ent oni that part of the Subj ect Property n any
manner that would reduce the assessed value of that pan of the Subjeet Property, except to

“cortect errors of the Assessor As to the retail premises, the Developer agrees that it or its
successor in title, will nor protest or object to any real estate tax assessment through the 2013 tax )
year. Developer ﬁuther agrees that. it will not file eny tax rate objection or’rprote._st as to the
Subject_ Property through the 2013 tex year,

. |  ARTICLE?
 OCCURRENCES CONSTITUTING lPERMI_TTED DELAYS

7.1 Permitted Delays. Performance by De_veloper hereunder shall not be deemed to

be in default where delays or defaults are due to force mej eure, the fault of the other party, war, |

unusual weather conditions, oncoming seasonal weather conditions, significant real estate market
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conditions for residential condominiams or the inability of Developer to secure oonstmction
-ﬁnancing for the Development-, ineurrectlon, strikes, lockouts, riots; ﬂoods ealthquakes fires,

| casualties, acts of God, acts of the public enemy, epldemlcs quarantine restrictions, frexght
embargoes or lack of transportation, and whloh make it reasonable to delay any date for ‘
performance or constructlon in the Development Sohedule, or Final Completion of the -
Redevelopment ("Permitted Delays"). An extension of time for any such cause shall be as

' determined by t.he-City ‘Manager and as required under .Seotion 3.6 hereinabove, and be for no
longer tha.n the perio'd of the delay, vvhieh period shall commence to run from -the time of the’
commencement of the cause, provided that written potice_ claiming such extension ie sent to the
City not more than thirty (30) days after the commencement of the cause or oot more than-thirty
(30) days after the Developer could have first. reasonabiy recogmzed the commencement of the

: 'cause whlchever is later | |

| . ARTICLES

TERMINATION

8.1 Developer’s Termmatwn The partles agree that the Developer may termmate

* this Agreement w1thm two (2} years of the City's approval of the Planned Development and upon
prior written notice to the City, only if Developer is unable to fund the cons‘tructlon loan for the

: Redevelopment for the reason that, even after making all reasonable efforts to market tlle sale ‘of
the residential condominiums or lease of 'retail space in theARedevelopment prior -to construction
as set out in Section 9.1 2 hereinbelow, the Developer has not met the pre-construction sales or -
leasing requiremeots of its construction lender. If Developer termjnates ptlrsoant to this Section,

the City will reunburse the Developer for any real estate taxes it pays for the Subject Property

subsequent to-said termmat1on and the Developer w111 take approprlate action at the City’s
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option to cause conveyance of the Pauli Property and/or reverter of the Hah,ﬁ Street Prdperty to B
. the City as provided by the Agreement and the Escrow.

8.2 Cltv’s Termmatlon The Czty may terminate this Agreement for any reason

after two (2) years of the City’s approvai of the Planned Development upon thirty (30) days
prior written notlce to Developer. If the City temuna_tes this Agreement pursuant to ‘this Section,
_ the Developer will take appropriate action at the City’s oetien to cause oonveyaeee of the Pauli
Propefty and/or reverter of the Hahn Street Property to the City as providec_l by this Agreement
and the Escrow. | | 7 | |
ARTICLE 9
REMEDIES-LIABILITY
9.1 . Remedies. - | ' _- . - ' | .
9.1:1. This Agreement eBligates the City to do the following- (the "City
Obligations"),‘ all subject to the terms end conditions of this Agreement:
| a. Allow the construction lender seeuﬁty in th_e Hahn Street Property;
b. Convey the Hahn Street Property to the Developer;
.c. Fund the Purchase Price for the Pauli Property; and
d.  Issuepemnits in accordance with tﬁe Legal Requirements, subject -
to eny written_agreement by the City to waive or modify fees.
| e.u Timely processing, revie\-:v-and approval of the Planned
Development, including the Preliminary Plan. In the event that precessing of thev |

- VPD through the Plan 'Commi_ssion and City Council results in an increase in
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construction costs required by the City that would signiﬁcantly reduce profits as
. calculated in Sec. 3.172 herein, ,then the City shall pay that extra cost.
| In the event the City falls to reasonably perform any of the Clty Obhgatxons under this
' 'Agreement, the Dev eloper shall have the rlght but not the obhgauon as 1ts sole and
exclusive remedy, to seek specific performance. If Developer is successful in its claim
fo'r‘ speciﬁc performance, Developer enall also be entitled to reasonable ‘eourt costs and
attorneys’ fees aesooiated with pursuing the same;
9.1 2 This Agreement obligates the Developer to do the following (the
"Developers Obligations"), all subjectrto the rterrns and conditions oTthis.
" Agreement, as follows: |
| ~a. After approval of the PD, conduct eonimereially reasonable pre-
'construction Inarketing for 5 minimum‘of six (6) monﬂms, fov the resident_iel |
condominiums end retail space so as to .achieve_sales and leasing commitments
* that may l‘)e. required by the Developer’é'construction IencTer for ﬁmding of the
construction loan; and
_ b. - ConsmlcT the Redeveloplnent pursuent to the PD an(T Development
Schedule; and _ |
c.  Buildand convey to the Clty the Public Improvements mclud]ng

but not limited to, the pubhc plaza, streetscape and the 100 pubhc parklng spaces

. Inthe event Developer falls to perform any of the foregoing Developer Obligations or other

obhgatlon under this Agreement, except for reasons sufficient for delay under Sectlon 3.6 above
the Clty shall have the right, but not the obhgatlon to institute legal action to cure, correct or

remedy any Developer Default, to recover damages for any Developer Default, or to obtain any
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other remedy consistent w1th the purposes of th1s Agreement at law or in equity. In the event

i Clty shall 1nst1tute legal action because Developer breached any of the Developer Obligations,

~anda breach shall be established by a f nal judgment against the Developer after all appeals have :

been concluded, the City shall be ent1tled to recover all damages, which wlll- include statutory
lnterest on any sums found to be due from the date when such a.mount was found to be due until
the date such sum is actually paid, and reasonable enforcement costs mcurred therefore

including reasonable attorneys fees and court costs.

92  Curative Periods; Default. Subject to any extensions of time allowed in this

'Agreement, failure or delay by either party to perform its obli gations hereunder, shall constitute a
' default under th_is Agreernen't. The party who so fails or delays must, upon receipt of written
notice of the existence of such default 1mmed1ate1y commence to cure, correct or remedy with
due diligence. “The party claiming such default shall g1ve written notice of the alleged default to
the party alleged to be in default, specifying the default complamed of by the injured party.
Failure or delay in giving such notice shall not constitute a waiv_er of any default, nor shall it
change the time of default. Except as required to protect against further damages and except as
otherwrse expressly prov1ded in th1s Agreement the mjured party may not institute proceedmgs

" agamst the party in default-until thirty (30) days after giving such notice. If such default cannot

~ be eured within s.uch. thirty (30) dajl period, said thirty (30) day period shall be extended for such
~ time as is reasonably necessary for the curing of the same, so long as the defaulting party
diligently proceeds.therewith; if sach default is cured within sneh extended period, the default

- shall not be deemed to constltute a breach of this Agreement Except as othervvlse expressly

provrded in this Agreement any failure or delay by any party in assertmg any of its rights or
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remedies as to any default or alleged defanlt or breach shall not operate as a waiver of any such
default or breach of any rights or remedzes it may have as a result-of such default or breaoh

93 Other Acts of Default In addition to the Developer Obllgatlons, each of the

followmg acts of Developer shall also constitute a breach or default by Developer: breach by
Developer of its obhgatrons under the loan documents for fundmg of construction of the
Redevelopment_; the ﬁling or execution or occurrence ofa petition by Developer seeking any -
debtor re]ief, ﬂle maldng of an assignment for the beneﬁt of creditors by Developer, Developer’s
execution 'ot‘ any instrmnent for the purpose of effecting a composition_ of ereditors, or
adjudication ‘of Developer as bankrupt. |

9.4 | Reverter. In addition to any other remedy_availetble to the City for det‘au_lt of

Developer he_reunder or upon fatlure of the D_eveloper to achieve Final Completion of the
Redevelopment as provided in this Agreernent and in accordance with the Development
Sehedule the City may require at its option pursnant to the terms of the Escrow and this
Agreement that if Developer owns the Pauli Pr0perty at that time, then it be conveyed to the

| City, and/or that after Closing that t1tle to the Hahn Street Property revert to the Crty pursuant to

| the terms of the deed restnctron and this Agreement. Thé deed or deeds from the City to the
Developer for the Habn Street Property shall provide that title to the Hahn Street Property may

revert to the Citv at its option upon default by the Developer. At the time of conveyance of the

_ Pauli Property to Developer and the Closing for the Hahn Street Property respectrvely, the

Developer sha.ll deposrt into Escrow the deeds conveying those properties to the Clty
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ARTICLE 10
_ GENERAL
-10.1  Notice. All notices and demands required hereunder shall be in writing and shall
be deemed given when received upon personal or electronic delivery or three (3) days after
déposit in the United States Mail, postage, prepaid, cértiﬁed, addressed to the parties as fo]iéws:
~ Hto the City: ~ Thomas Borchert, City Manager
- City of Elmhurst '
- 209 North York Street
Elmhurst, Hlinois 60126
~ With a copy to: o Kennetﬁ T. Kubiesa, City Attorney
: Kubiesa, Spiroff, Gosselar, Acker & DeBlasio, P.C.
105 South York Street, Suite 250
Elmhurst, Illinois 60126
If to Developer: Mormingside Equities Group, Inc.
: ' ¢/o David Strosberg ‘
223 West Erie Street, Third Floor
Chicago, Illinois 60610
- With a copy to: | Scott M. Day, Esq.
: : Day & Robert, P.C.
300 East Fifth Avenuo, Ste. 365
Napervj_lle, linois 60563
102 Cooperation. The City and Dt;véloper will make evefy reasonable effort to
: 'expedite giving'effect to the terms and provisions hereof and‘acknowledge_that the successful.
performance of this Agreémcnt requires their continuous and diligent cooperation and effort,
10.3 Récoi‘ding. At any time after the date on which this Agreement is approved by
all parties hereto, the City shall record a Memorandum of this Agreement against the Subject
Property. Such Memorandum shall Be_,.subject to ﬁnila.ter;ai fcffninaﬁon By Dcvelopér -uiaoﬁ any -

termination of this Agreement, upon any uncured deféuﬂt by the City, or upon passagé of the time

limits as to objection to real estate taxes or assessments, and such termination statement shall be . -

27



ATTACHMENT E2 - 32 -
(TIF D)

: eonclusiVe insofar as expunging the Memorandum of record; provided, however, that such
statement of temnnatmn shall not be deemed to have walved released or 1mpalred any obhgatlon

| of Developer orany rlght or remedy of the Crty provrded hererm if the City contends that
Developer nnproperly recorded such statement of termination.

104 Successors and Assigns Untll the Final Completion of the Redevelopment,

neither Develope_r nor any member ofDeveloper, shall assign or transfer all or any part of its, his
or her rights or 1nterest in the Subject Property except as to sales to resrdentlal users, and grants -
of hen agamst the Subject Property in favor of lenders. The Crty S prior written approval which
shail not be unreasonably w1thheld, shall be requ1red for any assignment or transfer as a_foresaid '
to lenders in foreclosure, by deed in lie_u of forec_losure', ortoa bnyer who agrees to uhdertalre ' |

and perform the duties and obligations of the Developer under this Agreement.

10.5 - Binding Upon Successors in Interest. This Agreement shall be binding upon
the parties hereto and their respective heirs, successors, administrators, assigns, or other -
successors in interest.

10.6  Titles of Paragraphs - Titles of the séveral parté- paragraphs sections, or aiticles

of'this Agreement are inserted for convernence of reference only and shall be d1sregarded in
construing or 1nterpret1ng any provrsron ‘The Word "herein," "heteunder,” "hereof " "hereto" and
- the like refer to the entrrety of this Agreement

-10.7  Applicable Law and Jurisdiction. The parties hereto agrec to submit any

| dispute between them to the jurisdiction of the Circuit Court for the lélth Judrcral Crrcult DuPage
County, Illinois, and the appellate courts therefore. The apphcable law shall be the law of the

' State of Il]1n01s
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. 10.8  Amendments. This Agreement, and any 'exhibits'at_téched hereto, may be |
amended §nl-y by the mutual written coﬁsent-of the 'bartieé hereto, inciudihg the addption ofan |
ordinance or resolution- of the City approvmg said amendment as provided by law, and by the
execution of the amendment by the parties or their SUCCESSOIS in interest.

10.9, Time of Essence. Tlme is of the essence of this Agreement.

10.10° Entire Agreement. The terms and conditions set forth in this Agreement and iis

Exhibits supersede all prior oral and written negotiations, agreements or understandings, and
constitute the entire agreement between the City and Developer.
10.11 Counterparts. This Agreement may be executed in counterparts, each of which

shall constitute an original Agreement.

29
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- - IN WITNESS WHEREOF, this Agreement is executed as of the date first written .

- above.
CITY OF ELMHURST, ILLINOIS .
By W %
Thomas D. Marcucc1 M/ yor
Attest:

Patty Spencer, City Clerk -

MORNINGSIDE LLC,
an linois Limited Liability Company

By: Wﬂm

ts: ﬂ/H’(k/p( @(_./ & MW@L

(Manager or Member)

HA\Kathy\elmhurstiRedev. Agreements\hahn st agr 8.13.08 DOC.DOC
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| LIST OF EXHIBITS
Exhibit “A” - Légal Description of Subjéct Propefty (including the
Hahn Street Properties and Pauli Property)
- Exhibit “B” . Developér’s Resp;mse to RFP (Preliminary Plan)
Exhibit “C” i Development Schedule |
Exhibit "D" - S.B. Friedman choﬂ

31
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Hahn Street Property =8
. ' . - \ 8
P.LN.s 06-02-206-003, -004, -005, -010, -011 and 06-02-207-004, -005, -015 =5 §
(Commonly known as 111, 115, 119, 123 and 125 W. Hahn St. and 236, 238, £g)
and 242 N. York St., Elmhurst, L) . §§ 9

Lots 6,6, 7, 8, 9, 16 and the West 13 feat of Lot 10 in “Hahn’s Subdivision of lots 2,3 4, 5 and 8 and the
North %2 of Lots 7 and 8 in Black 1 in the Plat of Town of Cottage Hill", recorded December 8, 1881 as
Document 47483; and Lots 1 and 2 in the *Resubdivision of Lots 12, 13, 14 & 15 in Hahn's Subdivision”,
recorded June 21, 1840 as Document 412178; along with the alley lying West of, and abutting, said Lots

1 & 2; along with the Hahn Street Right-of-Way, lying between the West Right-of-Way line of York Street

and the East Right-of-Way line of Addison Avenue, all in the East Half of the Northeast Quarter of Section 2,
Township 39 Nerth, Range 11 East of the Third Principal Meridian, in DuPage County, illinois.

Al parcet dimensions were obtained from the DuPage County Tax Plat Map : /‘Pafé'
and are for assessment purposes only. Accyracy is not guarantsed, ' ﬂ - 7
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Hahn Street Property Legal Description

111, 115, 119, 123 and 125 W. Hahn St, and 236,238 and 242 N. York St.
06-02-206-003, -004, -005, -010, -011 and 06-02-207-004, -005, -015

Lots 5,6, 7, 8,9, 16 and the West 13 feet of Lot 10 in “Hahn’s Subdivision of Lots 2.3,
4, 5 and 6 and the North % of Lots 7 and 8 in Block 1 in the Plat of Town of Cottage
Hill”, recorded December 8, 1891 as Document 47483; and Lots 1 and 2 in the
“Resubdivision of Lots 12,13, 14 & 15 in Hahn's Subdivision”, fecorded June 21, 1940 N
as' Document 412178; along with the alley lying West of, and abutting, said Lots | & 2,
along with the Hahn Street Right-of-Way, lying between the West Right-of-Way line of
York Street and the East Right-of-Way line of Addison Avenue, all in the East Haif of

the Northeast Quarter of Section 2, Township 39 North, Range 1'l East of the Third

Principal Meridian, in DuPage County, Hiinois.
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- Pauli Property Legal Description

260 N. York St.
06-02-206-016

The East 37 feet of Lot 10 and ali of Lot 11, except that part thereof taken or used for
highway by the State of llinois, Department of Transportation, in “Hahn’s Subdivision of
Lots 2, 3, 4, 5 and 6 and the North Half of Lots 7 and 8 in Block 1 in the Plat of Town of
Cottage Hill”, recorded December.8, 1891 as Document 47483, in the East Half of the
Northeast Quarter of Section 2, Township 39 North, Range 11 East of the Third Principal
Meridian, in DuPage County, [llinois. _ '
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(TfF 1)

Pauli Property | |
P.I.N. 06-02-206-016 {Commonly known as 260 N. York St., Elmhurst, IL)
The East 37 feet of Lot 10 and alt of Lot 11, except that part thereof taken or used for highway by
the State of lllinois, Department of Transpartation, in *Hahn's Subdivision of Lots 2, 3, 4, 5 and 6
and-the North Half of Lots 7 and 8 in Block 1 in the Plat of Town of Cottage Hill", recorded
December 8, 1891 as Document 47483, in the East Half of the Northeast Quarter of Section 2,
Township 39 North, Range 11 East of the Third Principal Meridian, in DuPage County, iflinois.

Ali parcelf dimensions ware cbtained from the DuPage County Tax Plat Map

and are for assessment puposes only. Ascuracy is not guaranteed. L ’a—'__ ¢
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. Basis for cafculating the Intesnal Rate of Retutn for the Morningside project:

The Internz Rate of Return (“IRR”) will be caleulated on an “unleveraged” basis as tabulated fn
the attached document. ' S ‘

In other words, the IRR for the project will be derived via mumerice] tteration from the sum of
“returi en equity™ 4 “developer profit" as measured againgt the sum of  “total project
expenditures” + “total project revenues™ + “total TIF contribution {including the amount of land
write down)” annually over the life of the project. '

. Utilizing the equation in Figure | lelaw, -a solution will be devived for “"= he unleveraged -
IRR for the project, where “N™ = the total number of years in the life of the project{defined the
number of years starting with the year in which predevelopment expenditores began in 2007
threugh to profect completion, defined as the year in which final proceeds are collected), ; “C*
= total net cash flows (total development revenucs, including TIF pmoeéds, acoruing 1o the
project less total development costs incurred) for ¢ack year; and "= sach year in the life of the

project. '

NPV : >“1\ (:_-'t -0 . o
(e

Vignre |- iRR fermula -

’

Based on this methedelogy, any solution for ¢ that is less than 10% will result i §90% of
prafits aceruing lo the developer; for a solution in which 10% <1 < 12.5%, then i'l;ﬁ'%exccss
profits (profits above r = 10%) will be paid to the City of Elmbhurst (“City™); if 12.5% < r < 15%,
then 40% of excess profits wil] be paid to the City; for r > 15%, 50% of excess profits will be
paid lo the City. '
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AN ORDINANCE APPROVING A REAL ESTATE
PURCHASE AND SALE AGREEMENT AND A TERM
SHEET FOR THE ACQUISITION AND REDEVELOPMENT
OF REAL ESTATE WITHIN THE DOWNTOWN TIF DISTRICT
(HURLEY, THORNE AND ATHAR PARCELS)

WHEREAS, the City of Elmhurst has heretofore approved a Tax Increment Development
Plan and Project, designated the Tax Increment Redevelopment Project Area and adopted Tax
Increment Financing all in accordance with 65ILCS 5/11-74.4-1 et seq. (hereafter the "Tax Increment
Allocation Redevelopment Act"); and -

WHEREAS, in accordance with the Tax Increment Allocation Redevelopment Act the City
of Elmhurst may acquire, dispose of or lend for real estate in the manner and at such price it
determines to be reasonably necessary to achieve the objectives of the Redevelopment Plan and
Project; and ‘

WHEREAS, the Thorne, Athar and Hurley parcels as described in the Purchase and Sale
Agreement and Term Sheet attached hereto respectively as Exhibits “A” and “B”, are located within
the Tax Increment Redevclopment Project Area (the “Downtown TIF District™); ‘

WHEREAS, the City has determined it is reasonably necessary to achieve the objectives of
the Redevelopment Plan and Project that it acquire the Hurley parcel, and agree to terms of a
development agreement that will commit the City to lend upon it and acquire the Athar and Thorne
parcels all within the City’s Downtown TIF District; and

WHEREAS, the Purchase and Sale Agreement and Term Sheet are made and agreed to by
the City pursuant to the authority granted by, and in full compliance with the requirements of the Tax
Increment Allocation Redevelopment Act, and to that. extent is an exception to all other rules,
ordinances and statutes regarding the City’s acquisition, conveyance or lending on account of real
estate within the Downtown TIF District. '

NOW THEREFORE, BEIT AND IT IS HEREBY ORDAINED by the City Council of the
- City of Elmhurst, DuPage and Cook Counties, Illinois as follows:

SECTION 1. The Purchase énd Sale Agreement and Tenﬁ Sheet by and between the City of
Elmhurst and the respective partics dated this date and as attached hereto as Exhibits A and B, are
approved. : : '

SECTION 2. The Mayor is hereby authorized and directed to sign the Purchase and Sale
Agreement and the Term Sheet, cach in a fotm substantially as attached hereto and approved by the
City Attomey. o
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E

(TIF I)-

SECTION 3. The Mayor and the City Clerk are hereby authorized to execute and attest such
other docurhents as may be necessary to fulfill the City’s obligations under the Purchase and Sale
Agreement and Term Sheet. '

SECTION 4. The recitals contained in the preamble of this ordinance are a material part
hereof and are hereby incorporated herein. All ordinances or parts of ordinances in conflict with this
ordinance are to the extent necessary, hereby amended so that the City's acts authorized hereby are in
full compliance with applicable law including the City's ordinances and rules.

SECTION 5.  This ordinance shall be in full force and effect from and after passage and
publication according to law. Co ' ‘

Approved this #° 'ﬁay of ﬁ_‘-«-—u_mﬂgﬁ, 2009.
T p

Thomas D. MarcuccifMﬁj@;\_

Passed this **“day of iw_m,%p 2009.

Ayes:__// _ Nays: /

Patty Spencer, City Clerk

H:Kathy/Elmhurst/ordinance/deveomG

o
.
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COUNCIL ACTIONSUMMARY

SUBJECT:  Ordinance 0-03-2009 Approving a Real Estate Purchase and Sale Agreement and a
"Term Sheet for the acquisition and redevelopment of real estate within the Downtown TIF District

{(Hurley, Thore and Athar Parcels)

ORIGINATOR:  City Attorney

DESCRIPTION OF SUBJECT MATTER: This Ordinance approves the Purchase and Sale
Agreement for the Hurley property and the Term Sheet with the Developer (DevCom/Hiffman),
which comunits the City to the purchase of the Hurley property and to negotiate a Redevelopment
Agreement with the Developer, lend the purchase price of the Thorne and Athar properties and then
later purchase those properties from Developer when a mixed use, retail and parking structure can be

constructed on those parcels.
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~ PURCHASE AND SALE AGREEMENT

This PURCHASE AND SALE AGREEMENT ("Agreement") is made as of the 2™ day of
February, 2009 by and between Daniel B. Hiffman, ("Seller") and the City of Elmhurst an [llinois
Mun1c1pal Corporation, ("Buyer").

WITNESSETH

- NOW, THEREFORE, in consideration of the premises and the mutual agreement of the

parties set forth below, the parties agree as follows:

: i. Property. Seller agrees to sell and Buyer agrees to buy the real estate legally
described on Exhibit “A” hereto, comprising approximately six (6) lots situated north of First Street
and west of Larch Avenue in Elmhurst, Illinois, on an "As Is" basis, together with (i) all
appurtenances belonging to the real estate; and (i1) all rlght title and interest of the Seller to any
streets, alleys, passages and other rights-of-way included in or adjacent to the described real estate.
- All of the foregoing hereinafter collectively called the "Property™.

2. Purchase Price. The total purchase price ("Purchase Price") for the Property is One

Million Eight Hundred Fifty Thousand Dollars ($1,850,000). Buyer agrees to pay the Purchase

- - Price, plus or minus prorations and adjustments hereinafter set forth at closing.

3. Deed. Seller shall convey title or cause title-to be conveyed fo the Property to Buyer
by General Stamped Warranty Deed, free and clear of all liens and encumbrances whatsoever, except
"Permitted Exceptions" (defined below) and any "Additional Defects" (defined below) approved by
Buyer.

4. Title Commitment. At the time of execution of this Agreement, Seller shall furnish to
Buyer, a current commitment for title insurance, ("Commitment"), in the amount of $1,850,000.00
issued by Chicago Title Insurance Company ("Title Company"), covering the Property and showing
title in fee simple in Owner subject only to Permitted Exceptions (or matiers to which the title company
will insure over) and liens or encumbrances of a definite and ascertainable amount ("Removable
Exceptions"), which Removable Exceptions to title shall be removed at the Closing. If the
* Commitment or the survey to be provided pursuant to Paragraph 7 hereof indicates that title to all or
any part of the Property is subject to defects other than the Permitted Exceptions, then Seller shall have
a reasonable period of time, (the "Cure Period"), not to exceed forty-five (45) days afier delivery to
Buyer of the Commitmerit date down, or the survey, as the case may be, during which to remedy, ina
manner reasonably sausfactory to Buyer, orremove such defec_t(s) In such event the Closing Date shall
be extended for a period of forty-five (45) days to allow Seller to attempt to remedy the defects. Seller
shall deliver to Buyer, not later than five (5) days following the expiration of the Cure Period, a further
date down of the Commitment to verify the removal of such defects. If Seller is unable or, with respect
to matters not resulting fiom its acts or omissions, unwilling to remove such defects or remedy the
same in a-manner reasonably satisfactory to Buyer within the Cure Pétiod, Buyér may declare this
Agreement null and void.. The Commitment shail be conclusive evidence of good title as to all matters
~ insured by the pohcy, subject to the Permitted Exceptions as therein stated. The Commitment fee,
: Exhibit A to
Ordinance No. 0-03-2009
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owner's policy, up to amount of Purchase Price, title examination fee, and recording fees for any
mortgage release deeds shall be paid by Seller. All loan policy premiums, excess owner's policy
premiums beyond the Purchase Price, later date charges, and recording fees for the deed of conveyance
and any documents required for Buyer's mortgage, if any, shall be paid by Buyer.

5. | Survey. Seller shall deliver to Buyer at closing, the Richard Field 1983 Plat of Survey
of the Property, (1) showing thé boundaries of the Land and Property and the location of any easements

.or cncroachments affectmg the Property and the Land, and (i) contammg the legal description of the

land.
6. Conditions to Closing The following shall be conditions to Buyer's obligations to close

this transaction and accept title to the Property:

(a) The Title Company shall be prepared at closmg to issue its Fee Owner's Policy of Title
Insurance (the "Title Policy") in the name of Buyer as Owner, in the full amount of the
Purchase Price and in conformity with the requirements referenced in Paragraph 5 of
this Agreement; and '

- (b All representations of Seller contained in this Agreernent shall be true and correct as of
~ the-date of Closing; and '

() Thatall other conditions contained herein to Buyer's obligation to purchase the Property |

shall have been satisﬁcd or waived by Buyer.

7. Proratlons All general real estate taxes with respect to the Property which are not yet
due and payable, and any other proratable items shall be prorated between the partles as of the date of

Closing.

. 8. Expenses. The Title Company shall charge Seller with and pay out of the Purchase
Price (i) payment of and/or prorations of general real estate taxes; (ii) the cost of title examination and
the premium for the Tltlc Policy title including those endorsements and” coverages required hereunder,
(iii) all amounts necessary to pay in full and obtain releases of all liens and encumbrances affecting the

Property which secure or evidence government charges or ‘obligations to pay money; and (iv) in the

event that an escrow is required for closing, Buyer and Seller agrec to each pay one-half of any escrow
fee.

_ 9. Rights to Ownér’§ Escrow at Closing. At Closing, Seller s.hallrassign its rights to Buyer
under the Qwners Escrow of the January 19, 2009 Option/Purchase Agreement by and between The
Lincoln Group, LLC as Owner and Daniel B. Hiffman as Buyer thereunder, (the "Option Agreement").

10. Closing. Provided this Agreement has notbeen t_enninated in accordance with its terms,
‘the consummation of the transaction contemplated herein ("Closing™) shall occur at the time the
transaction COntemplated in the Option Agreement is closed, but no later than April 20, 2009.

11, Closmg Deliveries. Ator before the Closing, the partm shall cxecute and deliver to the
Title Company the documents as follows:

‘Exhibit A to
Ordmance No. 0-03-2009
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Seller shall execute or cause fo be executed and deliver:

®

(i1)
(iif)

()

)

(vi)

KO

(i)

(iii)

General Warranty Deed conveying to Buyer fee simple title to the Property,
subject only to those exceptions in accordance with Paragraph 4 above;

An Affidavit of Title covering the Property, in customary form;

Any documentation required to satisfy State or Federal income tax disclosure
requirements including, but not limited to, the Foreign Investment in Real
Property Tax Actof 1980, and Sectlon 1445 of the Internal- Revenue Code of
1986;

Any documentation required to satisfy State or Federal Responsible Property
Transfer Act disclosure requirements. :

An ALTA'statemenf, together with such contractor's affidavits, lien waivers,
undertakings and indemnities as the Title Company may require to issue the

Title Policy without exception for unfiled mechanic's liens; and

Such other documents, instruments, certifications and confirmations as may

be reasonably required and designated by Buyer to fully effect and

consummate the transaction contemplated hereby.

%

_ Buyer- shall execute and deliver:

An ALTA statement;

The Purchase Price as provided in Paragraph 2; and

Such other documents, instruments, certifications and confirmations as may
be reasonably required and designated by Seller to fully effect and
consummate the transactions contemplated hereby.

Seller and Buyer shall jointly execute the State of Hlinois, DuPage County and any

applicable City transfer/transaction tax declaration(s), the costs of which shall be paid
by Seller and Buyer pursuant to applicable laws, statutes or municipal ordinances,
except the Buyer agrees to pay and/or waive any such City transfer tax, and shall

jointly execute and deliver to each other an agreed upon proration statement.

All Closing documents to be furnished by Seller or Buyer pursuant hereto shall be in
form, execution and substance reasonably satisfactory to both Buyer and Seller.

All documents or other del_iveries required to be made by Buyer or Seller at Closing,
and all transactions required to be consummated cOncurrentIy with Closing shall be

, Exhibi¢ A to
Ordinance No. 0-03-2009
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deemed to have been delivered and to have been consummated simultaneousiy with
all other transactions and all other deliveries, and no delivery shall bé deemed to have
been made and no transactions shall be deemed to have been consummated until all
deliveries required by Buyer and Seller shall have been made, and all concurrent and
other transactions have been consummated. '

. Representations of Seller. In addition to any representations contained elsewhere in

this Agreement, Seller represents that

(a)

(b)

()

(d)

13.

all appropriate authorizations to permit the execution of this Agreement, to perform
all of Seller's obligations hereunder, to complete all of the transactions contemplated
hereby and to execute all mstruments necessary or desirable therefore, have been duly
obtained;

to the best knowledge of Seller after due i inquiry, no part of the Propcrty contains an
underground storage tank or is otherwise subject to the requirements of the Illinois
Responsible Property Transfer Act; and

to the best knowledge of Seller after due inquiry, any documents. required to be
produced by Seller (i) are true, accurate and complete, (ii) fairly present the

information which they purport to present in a manner which is not misleading in any
“way, and (iii} do not fail to present any information which would be necessary in
«order to prevent the information contained therein from being misleading. '

Seller will do what is reasonably necessary to consummate its transaction with The
Lincoln Group, LLC as set out in the Optlon/Purchase Agreement dated January 19,
2009, on or before March 15, 2009 in order to deliver title to the Property to Buyer in

accordance with this Agreement.

Slmultanéous Closing. It is the intention of the parties in this Agreement that the

Buyer take title to the Property simultaneously with the Seller taking title pursuant to the Option
Agreement. Therefore, this Agreement dllows no right or remedy to Buyer that does not exist for the
Seller as purchaser under the Option Agreement. If that Option Agreement does not close, the Buyer
under this Agreement shall have no right to claim damages or a right to specific performance

hereunder.

14,

Not:ces Any notlce request, demand, instruction or other document to be given or

served hereunder or under any document or instrument executed pursuant thereto shall be in writing
and shall be delivered effectively upon transmission by facsimile or electronic transmission to either
party’s attorney as follows:

If to Buyer: Ken Kubiesa, Esq.

Kubiesa, Spiroff, Gosselar, Acker & DeBlasm P.C.
Facsimile: (630) 516-1808
* Email: kubiesa@ksgalaw.com
Exhibit A to
Ordinance No. 0-03-2009
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- iftoSeller: Michael P, Bradt, Esq.
Motrisséy & Robinson
Facsimile: (630) 424-8890
~ Email: mbradt@iar-legal.com

15. Brokers. Seller and Buyer each represents to.the other that it has net eigaged, utilized,
or dealf with any broker of finder in connection with this Agreement -or the fransactions
contemplatéd hereby. Buyer and Seller hereby indemnify and hold the other party harmless from and
against all oss, liability, darnages or claims which such other party may suffer or incur as a restlt of
the incorectness of the foregoing representation.

16. Successors and Assigms. The provisions of this Agreement shall survive the Closing and
be binding upon and shall inure to the benefit of the parties hereto and their respective hieirs, personal
reprcscntaﬂves, sumessors and assigus, as the case may be.

- IN'WITNESS WHEREOF Seller and’ Buyer have executed thls Agreement as of the date set
forth.above.

H:\$ésan\Rest Estat\ELMHURS THIURLE Yipufehase contract, Hiffman.dos

Exh:bnt Ato
Grdinance No. 0—03-2009
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to Purchase and Sale Agreement
(HURLEY PARCEL)

LOTS 4,5, 6,7, 8 AND 9 IN OWNER'S RESUBDIVISION OF LOTS 1 TO 15, INCLUSIVE,
IN STRUCKMANN'S RESUBDIVISION OF LOTS 19 TO 38 IN BLOCK 2 OF THE
ORIGINAL TOWN OF ELMHURST, IN THE NORTHEAST 1/4 OF SECTION 2,
TOWNSHIP 39 NORTH, RANGE 11, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT OF SAID OWNER'S RESUBDIVISION RECORDED
JANUARY 3, 1927 AS DOCUMENT 227384, IN DUPAGE COUNTY, ILLINOIS.

_ " Exhibit A to
~ Ordinance No. 0-03-2009
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'DEVELOPMENT LOAN
COMMITMENT AND TERM SHEET
(Addison Street/DevCom Redevelopment)

WHEREAS, DevCom Realty Investments, NAI Hiffman and Arco Murray
National Construction Company ("Arco") as principals (collectively the "Developer™)
intend to develop a retail and parking structure ("Project").on property commonly known

as 135 N. Addison Street ("Thorne Property™), 149 N. Addison Street ("Athar Property"), -

and six (6) feet of right—of—way of Addison Street adjacent to the aforesaid parcels
("ROW Property") (collectively the "Property") all within the Downtown TIF District of
the City of Elmhurst; and

WHEREAS, the City and Developer intend to enter into a Development
Agreement for the Project which will include a public parking deck to be owned and
operated by the City and retail premises on Addison Street to be owned by Developer;
~and . 7 :

WHEREAS, the terms for financing and construction of the Project will be
provided in the Development Agreement, which will include certain substantial and
-material terms and conditions as follows; ' :

‘ NOW, THEREFORE, the City and Developer agree that.the Developer will
acquire the Property and construct the Project thercon and the City will finance that

acquisition and construction of the Project upon terms and conditions included in a

Development Agreement as follows: '

1. Developer has entered into a purchase contract for the Thorne Property
that is scheduled to close on or about February 15, 2009, but may be extended by the
patties to a date no later than April 15, 2009. The purchase price is $3,500,000.

2. The Developer or the City will close on the purchase of the Athar Property
pursuant to a purchase contract calling for such closing on or before April 1, 2009, but
not later than June 15, 2009 or as otherwise agreed by the parties. The purchase price is
$970,000.

3. Atclosing of the purchases of the Thorne Property and the Athar Property
pursuant to the respective purchase contracts, the City will loan Developer the full
purchase price for each. Repayment of the City loans by Developer will be pursuant to
non-recourse notes payable to the City, secured by a mortgage. The notes shall provide
that Developer make monthly payments of interest only to.the City at a rate of 4.875%
per annum, and all principal and any unpaid interest shall come due no later than
September 30, 2012 or earlier at the time that construction of the Project begins.

Exhibit B to

Ordinance No. 0-03-2009
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4. Substanttal completion of the Project shall be no later than two (2) years
after construction begins.

5. The Development Agreement shall contain other provisions as follows:

(a) The terms of the noteé, mortgages and any or other security
required by the City. '

(b)  If after Developer acquires the Athar property and notifies the City
that the current tenant of that property has vacated, the City will then
purchase the Athar Property from Developer in consideration of
forgiveness of the principal amount of Developer’s note to the City. The
City will construct a surface public parking lot thereon for pubhc use until
construction of the Project begins. ¢
e
(¢) The general contractor and/or construction manager for the Project
will be the Developer pursuant to terms and conditions of a contract
therefor with the City. The City and Developer each will review and
approve plans for the Project. The City shall pay the actual cost of
construction of the Project, and have reasonable access to the books and
records of Developer during construction as they agree. Payments to
Developer shall be made paid through an escrow and will include a
reasonable fee or profit for Developer based upon reasonable, usual cnd
customary pricing methodology. Overhead telephone and power lines in
the alley east of the Property will be buried as part of constructmn of tl%
Project. _ . '
[ Y . . s . |
(d) Upon substantial completion of the Project, the City shall convey
the "cold dark shell" of the retail component of the Project to Developer
for a pnce determined by this formula:

Gross sq. ft. of retail component ~ Gross sq. ft. of Project x
‘contract purchase price for the Property of $4,470,000

S
(¢) If at the time of ‘substantial completion &f the Project th>,
Developer has not obtained leasc commitments for\ the retail space
sufficient so that a commercial loan for ‘the purchaseMprice would be

~ available, then the City will provide a mortgage loan to Developer upon
- terms that are commercially reasonable and agreed by the parties. "

Project up o STX(6)-SLeriEs, An application for that conditional use will be -
processed by i
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(g)  Uses in the retail component of the Project may be reasonably ‘
restricted by the City for a period of ten (10) years as pr0v1ded in the
Development Agreement.

inue to own the Property until the Project_is

¢ Developer or any successor's ability to object fo or contest the
City's real estafe Taxes will be restricted for ten (10) years or until the end
of the TIF, whichever is sooner. '

6. This loan commitment by the Clty for purchase price of the Property will
expire ninety (90) days after the date hereof. The City and Developer will in good faith
negotiate and cooperate so that the Development Agreement can be finalized prior to

expiration.

7. The (;ompIete agréement of the parties concerning the Project will be
finally set out in the Development Agreement, to be enforceable according to its terms.

IN WITNESS WHEREOF, the parties have set their hands this Sth day of
January, 2009.

CITY OF ELMHURST ' DEVELOPER

% Mwwum
hom F 1 r
Thomas Marcucc ] 3./0 By \b Ow@ W

Member

H:Kathy/Elmhurst/agreements/draft term sheet. Addison Sirect 12/29/08
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0-06-2009

AN ORDINANCE APPROVING A DEVELOPMENT,
LOAN AND PURCHASE AND SALE AGREEMENT
FOR THE ADDISON CORRIDOR REDEVELOPMENT
PROJECT WITHIN THE DOWNTOWN TIF DISTRICT
(THORNE AND ATHAR PARCELS)

WHEREAS, the City of Elmhurst has heretofore approved a Tax Increment Development
Plan and Project, designated the Tax Increment Redevelopment Project Area and adopted Tax

Increment Financing all in accordance with 65ILCS 5/11-74.4-1 et seq. (hereafter the "Tax -

Increment Allocation Redevelopment Act™); and

WHEREAS, in accordance with the Tax Increment Allocation Redevelopment Act the City
of Elmhurst may lend money and acquire and dispose of real estate in the manner and at such price it
determines to be reasonably necessary to achieve the objectives of the Redevelopment Plan and

Project; and

WHEREAS, the Thorne and Athar parcels as described in the Development, Loan and
Purchase and Sale Agreement (the “Development Agreement”) attached hereto as Exhibit “17, are
located within the Tax Increment Redevelopment Project Area (the “Downtown TIF District”); and

WHEREAS, the City has determined it is reasonably necessary to achieve the objectives of
the Redevelopment Plan and Project that it agree to terms of the Development Agreement that will
require the City to lend to the Developer to acquire the Athar and Thorne parcels and sell the Retail
Premises of the Project to Developer, all as to property within the City’s Downtown TIF District and
pursuant to this Development Agreement; and

WHEREAS, the Development Agreement is made and agreed by the City pursuant to the
authority granted by, and in full compliance with the requirements of the Tax Increment Allocation
Redevelopment Act and the Term Sheet therefore approved by the City’s Ordinance No. O-03-2009,
and to that extent is an exception to all other rules, ordinances and statutes regarding the City’s
acquisition, conveyance or lending concerning real estate within the Downtown TIF District.

NOW THEREFORE, BEIT AND IT IS HEREBY ORDAINED by the City Council of the
City of Elmhurst, DuPage and Cook Counties, Illinois as follows:

SECTION 1. The Development Agreement by and between the City and the Developer
dated this date and as attached hereto as Exhibit 1 is hereby approved.

SECTION 2. The Mayor is hereby authorized and directed to sign the Development
Agreement in a form substantially as attached as Exhibit 1 and approved by the City Attorney.

SECTION 3. The Mayor and the City Clerk are hereby authorized to execute and attest such
other documents as may be necessary to fulfill the City’s obligations under the Development
Agreement to purchase, sell and make a loan or loans to Developer, at such time and as provided in

Copies To Al
Elected Officials
D—2D-0%
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the Development’ Agreement.

SECTION 4. The recitals contained in the preamble of this ordinance are a material part
hereof and are hereby incorporated herein. All ordinances or parts of ordinances in conflict with this
ordinance are to the extent necessary, hereby amended so that the City’s acts authorized hereby are
in full compliance with applicable law including the City's ordinances and rules.

SECTION 5. This ordinance shall be in full force and effect from and after passage and
publication according to law.

Approved this 7 “day of QW—M"Z , 2009.

Thomas D, Marcucci,y{or -

Passed this ‘7" day of M ', 2009.

Ayes: /0 Nays: JJL

3

oty Speresry

Patty Spencer, City Clerk

H:Kathy/Elmhurst/ordinance/deveomQ
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DEVELOPMENT, LOAN AND LAND PURCHASE
AND SALE AGREEMENT PERTAINING TO THE
ADDISON CORRIDOR REDEVELOPMENT PROJECT IN THE
DOWNTOWN REDEVELOPMENT PROJECT AREA
OF THE CITY OF ELMHURST, ILLINGIS

Dated: February 17, 2009

Prepared By

Kenneth T. Kubiesa, Esq.

Kubiesa, Spiroff, Gosselar, Acker & DeBlasio, P.C.
105 South York Street, Suite 250

Elmbhurst, Illinois 60126
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DEVELOPMENT, LOAN AND PURCHASE
~ AND SALE AGREEMENT PERTAINING TO THE ‘
ADDISON CORRIDOR REDEVELOPMENT PROJECT IN THE
DOWNTOWN REDEVELOPMENT PROJECT AREA
OF THE CITY OF ELMHURST, ILLINOIS
THIS DEVELOPMENT AGREEMENT (the "Agreement") is made as of the ] 7 dayof
February, 2009, by and between the CITY OF ELMHURST, Illinois, an NMlinois municipal
corporation ("City"), and ADDISON CORRIDOR DEVELOPMENT 1, LLC, an Blinois Limited
Liability Company (the "Developer"”).

PREAMBLES

WHEREAS, the City has determined that it is in its public interest to adopt and has adopted
2 Redevelopment Plan and Project (the "Plan") pursuant to the Tax Increment Allocation
Redevelopment Act, as a.inmded, (65 ILCS 5/11-74.4-1 et‘seq.) (the "Act") fdr tax increment
-financing .("TTF") for the Redevelopment Project Area (the "Redevelopment Area™), which
Redevelopment Area includes the Developer’s Real Estate upon which will be constructed the
Project, ‘and is legally described in the Plan which is on file with the City; and
WHEREAS, the Developer would not proceed with this Project in the Redevelopment Area
without the adoption of the Plan, the designation of the Redevelopment Areg and the adoption of the
tax inqcmcnt financing; and
WHEREAS, the Plan has been prepared to address the needs of the City in meeting its
redevélopment goals énd objectives of its Comprehensive Plan; -and
WHEREAS, one of the objectives of the Plan is to assist the Developer in development of
the Project; and.
WHEREAS, to implement the proposed Plan, it is necessary that the City enter into this

Agreement with the Developer in order, inter alia, to Joan funds to Developer to purchase the
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Deveioper s Real Estate and then sell same to the City, so that the Project can be constructed thereon
for use as retail and public parkmg, and thereupon convey the Retail Premises in the Project to
Developer to operate same, otherwise the Redevelopment Area and the Project would not be
developed by private inyestment alone; and |

WHEREAS, the construction of the Project in the Redevelopment Area substantially
benefits the properties comprising the Redevelopment Area and also provides benefits material to
the City as a wholg by providing addiﬁonai retail shopping and public pari(ing for residents and
visitors of the City, and an increased tax base in the Redevelopment Area; Developer will be the
owner of the Retail Premises of the Project, and herein agrees to purchase the Retail Premises from
the City after construction of the Project, subject to the terms hereof with the object of enhancing
the City's tax base and revenues and increasing job opportunities; and

WHEREAS,'it is intended by the parties that all parking withiﬁ the Project shall be public
parking for which patrons of downtown businesses shall not be charged, a portion of which, as the
- City may determme will be made available to employees of downtown businesses and residents of
- apartment properties within the Redevelopment Area, and that the Project shall not provide for any
cornmuter parking; and

WHEREAS, the construction of the Project will create an environment within the

Redevelopment Area which will contribute to the welfare of the City; preserve or enhance property

values in the vicinity of the Project and Redevelopment Area; strengthen the economic well-being

ofthe Redevelopment Area and the Cityby increasing job opportunities; achieve development which
functionally and aesthetjcaily complements adjacent properties and uses; provide safe and efficient

vehicular and pedestrian accesses in, to and from the Project and Redevelopment Area; and provide

safe and adequate parking in the Redevelopment Area and in the City, all in the public interest; and
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NOW, THEREFORE, in consideration of the mutual promises and representations (TIF D

hereinbefore and hereinafier, set forth, and other good and valuable consideration, the receipt and

sufficiency of which aré hereby acknowledged,

THE PARTIES HERETO HEREBY AGREE AS FOLLOWS:
ARTICLE 1
INCORPORATION OF PREAMBLES AND DEFINITIONS

il Incorporation of Preambles. The preambies set forth above are matéﬁ.al_ tothis Agreement
and are hereby incorpofated into and made a part of this Agl:ecment as though fully set out
in this Section 1.1.

1.2 Definitions. In addition to the words and phrases defined above and clsewhere herein, the
foliowing words and phrases as used in this Agreement shall have the following meanings
unless fhe context or use indi_cates another or different meaning and intent:

1.2.1 Act. The Tax Increment Allocation Redevelopment Act, 65 ILCS 5/11- 74.4-1
et seq.

1.2.2 Agreement. This.Development, Loan and Land Purchase and Sale Agrccment.‘

1.2.3 Certificate of Occupancy. A Certificate issued by the City at the request of the _
Developer upon substantial completion of the Retail Premises and upon
compliarice with Legal Requirements.

124 Closing. The time at which a parcel of real estate that is or was a part of the
Developer’s Real Estate (Thorne Parcel, Athar Parcel or Retail Premises) is
conveyed to the other party under the relevant portion of this Agreement.

1.2.5 Cold Dark Shell. The Retail Premises to be conveyed by the City and owned

and improved by Developer for occupancy by tenants in accordance with the
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December 15 , 2008 letter from ARCO/Murray National Construction Company
attached hereto as Exhibit “E").

Developer's Real Fstate. Collectively, the Thore Parcel and Athar Parcel

within the Redeveloloment Project Area and all easements and appurtenances
belonging thereto upon which the Project will be constructed by the City, and
a part of which the City will convey to Developer as the Retail Premises, all as
legally described on Exhibit “A™ hereto. The Retail Premises legal is not
available, but the Retail Premises will generally be located in the Project as
shown on Exhibit “B” hereto,

Escrow. Any escrow established with the Escrowee throngh which the
transactions contemplated by this Agreement shall be completed, including
closing and money lenders escrows and any other escrow as may be required
by‘the City or by this Agreement. The escrow instructions for cach shall be in
the form customarily used by the Escrowee for the transaction involved, with
such special provisions added théreto as may be required to conform to the
City’s requirements or the proirisions of this Agreement, The cost of a money
lender’s escrow or escrow to hold a deed for security shall be paid equally by
the City and Developer.

Escrowee. Ch_icago Title and Trust Company or other title company agreed by
the City.

Hazardous Materials. Any substance, material, waste, gas or particulate matter

which is regulated by any local, governmental authority, the State of Dlinois,

or the United States Government, including, but not limited to, any material or

(TIF 1)
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substance which is (i) defined as a "hazardous waste, " "hazardous material, "
"hazardous substance, " "cxtreme!y hazardous waste, " or "restricted hazardous
waste” under any provision of [llinois law, (ii) petroleum (1ii) asbestos, (iv}
polychlorinated b1phcny1 (v) radioactive matenal (vi) de51gnated as a

"hazardous substance” pursuant to Section 311 of the Clean Water Act, 33

U.S.C. § 1251 et seq. (33 U.S.C. § 1317), (vii) defined as a "hazardous waste"

pursuant to Section‘i 004 of the Resource Conservation and Recovery Act, 42

US.C. § 6901 et seq. (42 U.S.C. § 6903), or (viii) defined as a "hazardous

* substance" pursuant to Section 101 of the Comprehensive Environmental

Response, Comperisation, and Liability Act, 42 U.S.C. § 9601 et seq. (42
U.S.C. § 9601). The term ' envuonmental laws" as used in this Agreemient,
shall mean all statutes specifically described in the foregmng sentence and all

federal, state and local environmental health and safety statutes, ordinances,

codes, rules, regulations, orders and decrees regulating, relating to or imposing.

liability or standards concerning or in connection with Hazardous Materials.

Legal Requirements. Laws, rules, regulations, ordinances, orders, decrees and

Jjudgments of any governmental body, agency, department, or court having

jurisdiction of the subject matter involved including, without imiting the
foregoing, applicable ordinances, and rules and regulations of the City as
modified herein. |

Loan. One of two (2) loans that shall or may be made by the City to the
Developer under this Agreement for acquisition by Develof)er of the Thorne

Parcel and/or of the Retail Premises, as the context requires.

(TIF I)
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| Milestone Schédule. As discussed in Section 2.4 and set out in Exhibit “C”

hereto,

Parcel. Either the Thorne Parcel or Athar Parcel or Retail Premises as the

context requires.

Permitted Title Exceptions. Exceptions permitted by the parties to any title

" policy or commitment required by this A:grcementk

P;cﬁ-_og‘ A person, firm, organization, corporation, Hmited liability company or
other lega! entity, whether governmental or private.

Project. The mixed use, retail and public parking structure consisting of above
ground ;:onstmction on the Developer's Real Estate, as reqﬁired by this
Agreement.

Purchase Agzeemént.' Those parts of this Agreement concerning conveyance
of parts of the Developer’s Real Estate as tﬁc context requires,

5

Retail Premises. That part of the Developer’s Real Estate that includes the

Cold. Dark Shell,rand is to be conveyed by the City to Developer for
improvement as a retail shopping center upon completion of the Project,

pursuant to the provisions of this Agreement and generélly within the ground

"~ floor area as depicted on Exhibit “B” hereto.

Survey. Current topographical survey of the Property prepared by a surveyor
Licensed by the State of Illinois and certified to the Purchaser, Seller and Title
Insurer and such other parties as Purchaser shall designate- to be prepared in

accordance with the standards for Land Title Surveys of the American Land

Title Association (ALTA) and American Congress on Surveying and Mapping .

(TIF Iy
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promulgated in 1992, setting forth the legal description and street address of the
Property and showing thereon all improx}em ents (including fences), easemen£s
(visible or recorded), building lines, curb cuts, sewage, watsr, electricity, gas
and other utility facilities {together with recording information concerning the
documents creating any such easements and building lines), roads and means

of phy&ical and record ingress and egress to and from the Property by public

roads (including the dimensions of abutting streets) and the gross square -

footage of the land included in the Property, and spotting improvements on
adjoining real property which are within five feet of the property lines of the

Froperty.

Title Commitment or Title Policy. A commitment for or an ALTA Owner's

Title Insurance Policy for the Property issued by the Title Insurer initially in a
tinimal amount and at the time of Closing in the full amount of the Purchase
Price, covering title to the Property on or after the date hereof, showing Seller
as owner of the Property in ‘fee simple, subject only to the Permitted Title
Exceptions, and other exceplions pertaining to liens or encumbrances of a
definite or ascertainable amount which may be removed by the payment of
money af closing and which Seller shall so rémove, and providing for full
cxteﬁded coverage over all general title exceptions contained in such policies

and containing the following endorsements: 3.0 zoning endorsement, with a

commitment by the Title Insurer to issue a 3.1 zomng endorsement with

affirmative insurance over parking ' requirements; access endorsement;

contiguity endorsement (regarding contiguity of the Developer’s Real Estate)

(TIF )
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endorsement insuring no violation of building lines, covenants or restrictions

pertaining to that real estate.

1.2.21 Term Sheet. The Development Loan Commitment and Term Sheet approved

by the parties on February 3, 2009, a copy of which is attached and made a part
heret_)f as Exhibit“D”. |
ARTICLE 2

REPRESENTATIGNS, INFORMATION AND MILESTONE SCHEDULE

City’s Representations and Warranties, 'The City hereby represents and warrants that

as pf the aatc hereof:

21.1  Itwill have full lawful right, power and authority, under currently applicable
law and in accordance with its powers as a Home Rule municipality, to execute
and deliver gnd to perform the tcrms. and provisions of this Agreement; and

2.1.2 A§ of such date, execution, delivery and performance will have bécn duly aﬁd

| validly authorized and approved by all necessary City proceedings, ﬁndiﬁgs and
actions an& the Agreement will be valid, binding and enforceable against the
City in accordance with its terms.

Developer’s Representations and Warranties. The Developer hereby represents and

' warrants that as of the date hereof

S 2.2 It is an Illinois Limited Liability Company in good standing under the laws of

the State of Illinois, and that it has full lawful right, power and authority, under
currently applicable law, to execute, deliver and perform the terms and

Iprovisions of this Agreement; and
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222 That the Agreement has been duly and vahdly authonzed and approved by all ( )

hecessary corporate proceedings and is valid, binding and enforceable against
the Developer in accordance with its terms; and

223 That Developer is now solvent and able to pay its debts as they mature and that
there érc no actions of law or similar proceedings which are pending or
threatened against the Developer, its manééers or members which might resnlt
in any material and adverse changes in the Dcvel-oper's-ﬁnancial condition,
matertally affect the Developer's assets as of the date of this Agreement, or
mat}:riaﬂy affect the Developer’s ability to execute, deliver and perforin the
termas and provisions of this Agreement: and

224 The Developer’s managers, members and principals shall include only those
Persons as disclosed to the Clty by Developer in writing prior to approval of
this Agreement on or about February 17, 2009. The interest of any manager,
member or prix;cipal of Developer as disclosed shall not be transferred,
assigned or conveyed until the later of issuance of the Certificate of
Completion, the Retail Premises being occupied by tenants, the loan, ifany, for
purchase of the Retail Premises being fully paid, or the City agrees.

City’s Investigation and Additional'l)eve}oper’s Warranties. At or prior to entry into

this Agﬁ:ement, the City, by its dul‘y authorized representatives, has conducted such

inves_tigation, and reviewed such doéuments as it deems necessary to satisfy itgelf as to the

Developer's ability to perform hereunder including, without limiting the foregoing, financial

information of the Developer and verification that the Developer’s Real Estate is under

contract for purchase by Developer and will be free of and unencumbered by any mortgage
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or other 1iex;1 or encumbrance that would make it unmarketable at the time of any Loan or

conveyance to the City as required in this Agreement. In regard thereto, the Developer

further represents and warranis that:

23.1 | this Agreement and the information and documents provided to the City by
Developer fully disclose the interest of Developer and its managers, members
and principals in the Developer’s Real Estate and the Developer as of the date

of this Agreement; and

23.2 the factual matters set forth hereinabove are true, and disclosure by Developer

of relevant facts regards the Developer and Dcvclopér's Real Estate is
complete; and
233 The Devel oper shall make available for review from time to time by designated
éity personnel, including the City Attomcy, an;I/ information con:ceming
Developer’s Real Estate this Project aﬁd construction of thé Project that the
City deems relevant and matetial to the purposes of ;his Agreement; and
234  Prior to any Closing hereunder, the Developer shall make available for review
. by designated City agents or personnel, relevant material information
evidencing its continuing ability to perform, inchuding financial information,
title teports, tenant leases and information regards rclocatiqn of tenants and
'_te'nant vacation of the Thome and Athar Parcels on Developer’s Real Estate;
and
Mileston.e Schedule. The attached Milestone Schedule for the Project, includes all

significant or important dates that are necessary for successful completion of the Project,

‘This Milestone Schedule shall be strictly adhered to by the parties and it may be amended

10

(TIF T)



ATTACHMENT £4 - 17 -
. , i . _ ' (TIF I)
upon request of either party for substantial cause as determined by the City. The time for

performance of all parties to this ;Agreem.ent 1s of the essence, and absent amendment to the
Milestone Schedule with approval of the City, the failure of either party fo complete
performance reqliired by this Agreement by dates shown in the Milestone Schedule, shall
be considered a breach of this Agreement and the other party shall be entitled to any remedy
~ allowed by law or otherwise in this Ag,rrécment. | |
AﬁT!ZCLE 3
CITY’'S LOANTO DEVELOPER FOR THORNE PARCEL
ACQUISITION AND ASSIGNMENT OF THE ATHAR PARCEL
CONTRACT TO THE CITY FROM DEVELOPER
Terms of Loan. The City shall loan funds to Developer secured by the Thorne Parcel in
a principal amount of $3,500,000 plus or minus prorations, which is the price of
D'evelobcr’s acquilsi tion of the ﬁCquisition ofthe Thorne Parcel. This Loan shall have, inter
alia; the following terms and conditions: |
3.1 An annual interest rate on unpaid principal of 4.875%; and
3.1.2 Having a final :ﬁatun'ty no later than the date of commencement of construction
of the Project as called for in the Milestone Schedule; .and
3.1.3 Payments of interest only (in arrears)‘in equal monthly installments on or
before the first day of each calendar month in an amount sufficient to time]y
and fully pay the prior month’s interest on the Note; and
3.1.4 | Providing for acceleration and payment ‘of all outstanding principal and interest

upon demand of the City if Devéloper is in default of any provision of the Note,

or this Agreement, including the Milestone Schedule; and

11
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3.15 A warranty deed from Developer to the City, shall be deposited by Developer

into escrow at the Title Company at the time of Closing and disbursement of

Loﬁn i)roceeds to Developer, as the City's principal security for this Loan. In

accordance with the escrow instructionsg and this Agreement, that deed may be

 recorded upen default of the Developer of any of the terms, conditipns or

prc')visions ofthis Agreement or the Loan Docﬁments as determined by the City

1in accordance with the escrov? instructions and within its sole and absolute
discretion.

Deliveries by Developer. The City shall have no obligation to make the Loan for the

Thorne Parcel until all of the following conditions and deliveries for the benefit of and to

the City have been satisfied by the Developer:

321 An escrow or escrows shall be established at the Title Company for deposit of

Closing Docutnents, to hold the warranty deed required under Section 3.1.5
above, and to facilitate Closing. | |

3.2.2 The City has he;etqfore received and satisfied itself with any information it has
received and requires as to the amount of the Loan for the Thome Parcel

equaling, at a minimum, the Developer’s price of acquisition thereof,

LI
bo
)

' Developer shall have delivered a Note evidencing the Loan executed by the
Developer, acceptable -t‘o the paﬁies, which Note shall be secured by this

Agreement, a deed by Developer in escrow with the Title Company to convey

the Parcel to the City upon default of Developer, and such other security or

security interest as may reasonably be required by the City and inchuded in the

Loan Documents. The Loan Documents and Note shall be non-recourse to the

(TIF T)
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' : ' TIF 1
Developer, its managers, members and principals except as may be otherwise ( )

set out in this .Agrecment, the Loan Documentsr and the following:

(8}  obligations and liabilities under any indemnity agrceﬁment required under
this Agreement including, without lim'itétion, any environlmental
indemnity a.greemen.t; and

(b) fraud or maicria] nﬁsrepresgntatian in connection with the negotiation
and execution of this Agrcemént gnd/or the making of the Loan and any
information furnished by the Developer as provided hcreiq, and
including any indemnities from the Developer to the City and its
employees and agents with respect thereto; and

{c)  insurance and/or condemnation proceeds received but not paid over or
applied in accordance with the Loan Documents; and

(d) misappropriation of security deposits, advance or prepaid rents,
cancellation or termination payments and othc_r similar sums received by
Déveloper from any teﬂants or other occupants of the Parcel, which are
required for and not applied to inayments due on the Note; and

- (e} personal property covered by a City's security interest obtained in
connection with the Loan which is taken from the Parcel 'b_y or on behalf
of Developer and not répiaced with personal property of the same utility
and of the same or greater valu.e; and |

(f)  anyactofarson, malicicus destruction or active waste by Developer, any

principal, affiliate, member or manager of Developer; and

13
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(g revenues of the Parcel which are required for and not applied to ~ (TIF I)

-payments due for the Loan or operating expenses of the Parce]
(including, without limitation, any reserves or escroﬁs reguired by thc‘
Loan Documents) thereby resulting in or contributing materially to a
default under the Loan Documents; and
(h) the filing by Developer of a voluntary bankruptey or insolvency
.proceeding or the filing against Developer of an involuntary banlm-xptcy
or insolvency proceeding which is not dismissed within 90 days of filing;

and

|5
[
N

Developer acquiring the Thome Parcel prior fo disbursement of the Loan and

at or before the date required by the Milestone Schedule; and

3.2.5 No default by Developer shall have occurred pursuant to this Agreement
including the Milestone Schedule and no evént of default on the part of the
Dcveioper shall exist with respect to a;ld under the Loan Documents evidencing
the Loan on the date of delivery thereof, provided that for purposes of this
provision an event of default shall be deemed to have occurred if facts and
conditions exist, which but for the passing of time or giving of riotice, would
constitute an event of defaunlt; and

326 Developer shall have executed and tendered to the City all Loan Documents in
a form acceptable to the City; and

3.27 Except for any default occasioned by the City or anyone acting by or through

the City, the condition of title of thg: Thorne Parcel shall be in accordance with

the provisions of this Article.3 and shall be reflected in a standard Title Policy

14
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in the amount of the Loan showing this A greement or Memorandum thereof as
a first lien on the Thome Parcel as of disbursément of the Loan subject only to
exceptions to title approved by the Cify at the time of the acquisition of the
parcel by Developer, and including such special endorsements as the City may
reasonably request in addition to those required by Section 1.2.21 hereinabove,
and any other endorsements which may be reasonably required by the City upon
areview 61’ curlrcnt' title and survey evidence; and

Developer shall deliver to tﬁe City a Survey acceptable to the City; and
Developer shall deliver a Certificate that the warranties and representations,
made in this Agreement and in the Loan Documents, are true and correct; and
There shall be no material litigation pending against the City that if adversely
determined could reasonably be anticipated in the City's opinion to prevent the
City from compliance with its obligations under the I;oan and this Agreement;
and

There shall be no material litigation pending against the Developer, any of its
members, managers or principals that if adversely determined could reasonably
be anticipated to prevent Developler from compliance with its obligations under
the Loan; and

Neither the Parcel n{l)r any part thereof to which the Loan relates, is éubject to
any existing or threatened cﬁndcmnation or taken by eminent domain
proceeding by any agency otﬁer than the City; and

All existing environmental reports and information concernin gthe Developer's

Real Estate have been furnished to the Cify by the Developer.

15

(TIF 1) .



3.3

ATTACHMENT F4 - 22 -

Loan Documents. The Loan Documents shall include a Loan Agreement in accordance

with the terms hereof the Note, the Escrow Agreement for Deed, an Assignment of Rents

and Leases, and a Security Agreement granting to the City a security interest in personal

property owned, located upon and used by Developer in connection with operation of the

parcel all in form and substance approved by the parties at the time of funding the Loan

and, including, inter alia, requirements for:

3.3.1

33.2

Delivery by any tenant of a standard form of N;)n-Disturbance and Attornment
Agreement required by such tenént's lease; and

Liability insurance with limits as provided in any lenants’ leases and fire and
extended coverage insurance in the amount of the full replacement cost of the
improvements (excluding therefrom fire and extended coverage igsurancc
carried by a major tenant and requiring repair or restoration of the building
occupied by the tenant, provided that the Cit3'/ is an additional insured and loss
payee with respect to any such covérage and §uch policies otherwise comply
with the requxremcnts hereof), reflecting the Clty as its interest may appear as
to thc former. and the customary loss payee endorsement to the City as
mortgagee as to the latier, in both cases non-cancelable except after 30 days
prior written notice to the City; the Loan Documents shail provide that
Déveloper shall apply proceeds to principal or the Loan. In the event that any
insurer cancels insurance the City may obtain such insurance at the cost of the
Developer and the cost shall be added to the outstaﬁding balance of the Loan;

and

16
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An oplmon of ;che Developer s counse] in its customary form opining as to the
enforceability of this Agreement, Escrow Agreement for Deed, Note, Security
Agreements and other Loan Documents; and

Providing thaf no payment default shall be deemed to have occurred unless not
cured within 10 days after the OCCHI'.I’CDCC thereof, or if not a monetary default
then within such additfbnal time after notice thereof from the City to the
Developer asg Devéléper shall in good faith, and with due diligence, be
attempting to cure the same, but not more than 90 days brovided that the
insolvency of the Developer or ifs inability to pay its bills as they become due
shall be deemed an automatic event of default; and /

Providing for a late charge respecting any late payment in an amount of five
{5%) percent for each month or parf th¢reof that the payment is in arrears; and
Providing the Developer the opportunity to cure cisputed liens for a reasonable

penod of time so long as no forfelture of the City's assets may easue thereby,

“and provided that title msurance over any such claim and/or a deposit of

collateral reasonably acceptable to the City shall be required as apre-condition

of such contest. The Loan Documents shall also inciude such other documents

as would customarily be required of a borrower by an institutional lender in -

a loan transaction similat to this transaction, including but not limited to, the

following:
(a)  Collateral assignment of the beneficial interest if necessary;
(b)  anenvironmental indemnity from the Developer in accordance with the

Section 3.3.8 hereinbelow, in a form acceptable to the City;

17
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{c)  acollateral assignment of sqvicc contra:.}ts', licenses and permits and a
collateral assignment of the management agreement in effect with
respect to the buiiding. The management of the building at all times be
subject to the City's reasonable approval (and City hereby approves
Developer as manager), and upon foreclosure the City shall have the
righ{ to terminate the managem ent agreement and obtain new.
‘management.

3.3.7 UCC, tax lien and judgmen‘; searches of Developer, 1:ts managers, members and
" principals; and

3.3.8 An environmental indemnity by Developer to City concerning violation of

applicable environmenta] laws, or existence of Hazardous Materials caused by

Developer during its ownership of the Thorne Parcel, provided that with this

~ indemnity shall relate to the period only from and after Closing and as to the
intentional, v-villﬁ,ll or ;mgligcnt acts of Developer.
3.3.9 Such otherreasonable réquirements conststent with the provisions hereof which
are customarily provided as a part of such transactions.
Disbursement of Loan. The date of Disbursemént of'the Loan for the Tho.me Parcel shall

be at the time of Closing as provided in the Milestone Schedule provided further that such

date shall be no carlier than the date all requirements set forth in Section 3.2 hereinabove

shail have been met.

Waiver of Transfer Fee on Loan Transaction. The City shall waive any City imposed

real estate transfer fee attributabic to the Loan transaction.

18
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_ Non-Accepthnce of Loan. Notwithstanding anything to the contrary herein, or in the Loan

Documents, the Developer may, at any time prior to the date of disbursement of the Loan,
determine by written notice to the City not to accept the Loan and finance its acquisition
of the parcel from another source or sources, but in that event the other obligations of the

Developer under this Agreement shall continue and shall not terminate.

'Assignment of Loan Contract. The commitment of the City to make the Loan for the

Tho-m.e Parcel is personal to Developer and may not be transferred or assigned by
Dcvelope;.
ARTiCLE 4
ASSIGNMENT OF ATHAR PARCEL PURCHASE CONTRACT
Assignment of Purchase Agreement. In exchange for the City’s promises in this
Agreement, the Developer agrees to sell, assign and set over to the City any and all of

Developer’s interest in and to the Athar Parcel by way ofits Purchase Agreement therefore

dated February 11, 2009 (“Athar Purchase Contract”) between Developer and Peter -

Cotsirilos and the estate of George P. Cotsirilos as seller of the Parcel.

City’s Acceptance of Assignment. By approval and execution of this Agreement the City

accepts ass_i gnment of the Athar Purchase Contract, and agreés to undertake the purchaser’s
obligations therein and to purchase of the Parcel as requiréd by that Contract and this
Agreement.

ARTICLE 5

CITY’S LOAN TO DEVELOPER FOR
ACQUISITION OF THE RETAIL PREMISES

Loan to Developer after Substantial Completion of Project. The Developermayborrow

the purchase price of the Retail Prémises from the City at the time Developer purchases the 7

19
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Retail Premises from the City as required by the Miléstcwne Schedul e, énd upon terns as set

out in this Agreement and in the Loan Documents for that transaction,

Conditions for Loan to Developer for Retail Premises. The City shall have no obligation

to make such loan to Developer for the Retail Premises until the conditions and delivcn'es

required in the Milestdne Schedule and hereinafter are met, to wit:

5.2.1 There is no defanlt by Developer in any terms or conditions of this Agreement
or the Milestone Schedule.

522 The Developer is unable to secure tenant leases for the Retail Premises to an
extent necessary that would allow it to borrow funds necessary forthis purchase
of the Retail Premises from the City upon commercially reasonable terms and
at a price as determined by the formula in the Term Sheet.

523 The Developer delivers Loan Documents as required by the City.

524 Any other commercially reasonable requirements determined by the City.

ARTICLE 6 |
THE CITY’S PURCHASE OF.THE THORNE PARCEL

City’s Purchase of Thorne Parcel. The City shall purchase the Thorne Parcel from the

Developer, subject to the terms and conditions of this A greement, including the Milestone

Schedule. At the City’s purchase Closing, Developer shall convey fee simple title to the

City or its assignee or designee by good, sufficient and recordsble W'azran?y deed subject

only to the Permitted Exceptions,

Foregiveness of Loan as Consideration. The consideration paid by the City to Developexf

for its conveyance of the Thome Parcel to the City shall be forgiveness of the Loan, plus

or minus prorations and other proper charges.

20

(TIF )



63

6.4

6.5

6.6

ATTACHMENT E4 - 27 -

" Survey. There shall be no obligation of Developer to provide a Survey at Closing of the

conveyance of the Thome Parcel to the City, but shall provide an affidavit of “no new

improvements” to the Title Company.

Title Commitment. No later than thirty (30} days prior to Closing, Crty shall order the

Title Commitment, at City’s sole cost and expense. The parties shall promptly thereafter
attempt to agree upon exceptions to title (other than tﬁose approved by the parties referred
to herein as "Permitted Exceptions™). If any exceptioﬁ is unacceptable to the City,
Developer shall have 10 days from the date of objection to have such exceptions removed
from the Title Commitment, and if Developer fails to havcrall such exceptions removed,
City may elect, on or ‘-before 10 days th&eaﬁer accept title subject only to those such
unpermitted excej)tions as the Title Company has not removed upon payment of Developer
or to deduct from the purchase price the cost of the prefniums and security n'écessary for
an endorsement insuring the City’s marketable title with said exceptions. In addition, the
City may pursue such other rights or remedies it may have hereunder, at law or in equity.
At the Closing, Developer shall cause the Title Insurer to issue an owner's title insurance
policy (herein a "Title Policy") to the City in the full amount of .the purchase price, at City’s
expense, insuring marketable title to the Thorne Parcel in the City, subject only to the
Permitted Title Exceptions and such other exceptions as provided hereinabove or to which
the City agrees.

Possession. Sole and exclusive possession of Thorne Parcel shall be delivered to City at

- the Closing,

Prorations. The partics shall not prorate any items of income, but shall prorate real estate

taxes.
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6.7 Waiver of Transfer Taxes. The City’s transfer taxes,‘if any, for this Closing shall be (TIFD)

waived. All deed and money escrow fees shall be paid equally by the parties, but all title

insurance premiums and charges for the issuance of the Title Policy shall be paid to the

City.

6.8 Developer’s Maintenance of Property. Developer éha]I, until Closing, at Developer's
sole cost and expense, maintain the Parcel free from waste and neglect and shall keep and
perform or cause to be performed all obligations of the Déveloper or its agents under
appIicabEe‘federal, state, county and municipal laws, ordinances, regulations, orders and
directives,

6.9 Developer’s Possession of Therne Parcel. From its date of purchase on or about February
18, 2009 to this Closing, Develaper shall not do, suffer or permit, or agree to do, any of the
following:

6.9.1 Except 25 may be requireC in this' Agreement, enter info any transaction in
z'espec; to or affecting the Thorne Parcel out of the ordinary course of business
or affecting the Milestone Schedule; or |

6.9.2 Sell, encumber ot grant any interest in the Thome Parcel or any part thereofin
any form or manner whatsoever, or otherwise perform or permit any act which
will diminish or otherwise affect City’s interest under this Agreement orin or |
to the Parcel or which will prevent Developer’s full performance of its
obli ga;[ions hereunder and according to the Milestone Schedule.

6.10 City’s Inspection. Develoﬁcr shall at all times after its purchase and upon reasonable prior
notice, permit representatives, agents, employees, lenders, contractors, appraisers, architects

and engineers designated by City access to, and entry upon, the Thorne Parcel to examine,
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inspect, measure and test it for the purposes set forth herein and for all other reasonable

purposes.
Deliveries by Developer. Developer shall deliver to the City at the time of the Title
4 :

Commitment true, correct and complete copies of the following:

6.11.1 All documents evidencing the title exceptions referenced orto be refcren ced on
the Title Commitment; and

6.11.2 All esséntia] data, oorrespondéncc, documents, agreements, waivers, notices,
applications and other records in respect to the Thorne Parcel and relating to
transactions with taxing authorities, govermnmental agencies, utilities, vendors,
tenanis and others,

Developer’s Representations and Warranties. To induce City to execute, deliver and

perform this Agreement and this Article 6 and without regard. to any independent

investigations made by City, Developer hereby represents and warrants to City on and as

of Closing for the Thorne f’arcel, as follows:

6.12.1 Except for Developer, there will be no Persons, as of the Closing date, in

. possession or occupancy of the Thome Parcel or any part thereof, nor are there

any Persons who have at that time any possessory rights in respect to the Parcel”

or any part thereof;
6.12.2 As of Closing, there are no claims, causes of action or other litigation or
proceedings pending or, to the best of Developer’s knowledge, threatened, in

respect to occupancy of any premises on the Parcel; and
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6.12.3 To the bgst of Developer’s know]‘édge_. there are no violations of any health,
safety, pollution, environmental, zoning or other Legal Requirements with
respect to the Parcel, which have not been heretofore entirely corrected;

6.12.4 There are not currently, nor shall there be prior to Closing, any general or
spectal real estate or other ad valorem taxes or assessments or any other state

or city taxes, fees, charges or assessments assessed against the Parcel; and

€.12.5 There are no facts or circumstances not disclosed to the City of which

Developer has knowledge and which have or counid have a matérial adverse
effect upon this Parcel and the Developer's Real Estate.
Additional Developer’s Warranties. Developer represents and warrants that to the best
of its knowledge: (i) neither the Thorne Pa;cei nor any part thereof is in breach of any

applicable environmental laws, and (ii) the Thome Parcel is free of any Hazardous

Materials that would trigger a response or remedial action under any environmental laws

or any existing common law theory based on nuisance or strict liability. If any such

representation is n any manner inaccurate or any such warranty is in any manner breached,
and if such breach gives rise to or results in liability (including, but not limited to, a
response action, remedial action or removal action} under any environmental laws or any
existing common law theory based on nuisance or strict liability, or causes a significant
effect on public health, Developer shaﬁ promptly take any and all remedial and removal
action as required to clean up f_hf;'Thorne Parcel, mitigate exposure to liability arising from,
and keep that Parce] free of any lien imposed pursuant to, any environmental law as a result

of such breach.

(TIFT)



ATTACHMENT E4 - 31 -

6.14 Developer s Indemmiification. Additionally, but not in lien of Developer’s affirmative (TIF )

| undertakings set forth in Section 6.13 hereinabove, Developer, its members, manages and
principals agree to indemnify, defend and hold harmless the City and its grantees from énd
against any and all debts, liens, claims, causes of action, administrative orders and notices,
costs (including, without limitation, response and/or remedial costs), personal injuries,
losses, dama;ges, liabilities, defnands, interest, fines, penalties and expénses, including
reasonable attorneys' fees and expenses, oonsultants fees.and expenses, court costs and al)
other out- 0f~pocket cxpcnscs suffered or incurred by the City and its grantees, as of a resuit
of (a)any breaqh Or any matter, condition or state of fact involving any applicable
‘environmental law or Hazardous Material on or under the Thorne Parcel, Which existed or
arose because of an intentional, willful or negligent act of Developer, from the time of
Developer’s purchase of thi:i.i’ Parcel to Closing with _the City, regardléss of whether or.n'ot
De‘ﬁclbper had knowledge of same as of Clos_ing with the City.

6.15 Closing Conditions. The obligation to Close the transaction contemplated hereby is
subject to all obligations of Developer required to be performed on or before Closing,
ha\}ing been timely and duly performed. If any condition precedent to Closing by
Developer as set forth herein has not béen fulfilled and satisfied by Developer on or before
Closing, the City may, by notice to the Developer given in acqordance with and subject to,
any cure periods provided herein, elect at any time thereafter to terminate this Article 5
alone ﬁr this Agreement as a whole provided that the City is not itself in defaﬁ&, and if
such termination is due to Developer’§ fault occurring on or after the date hereof. As one

of the City’s remedies availabie at law or under this Agreement for Developer’s failure to
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| Close, the City may proceed to collect all reasonable costs, expenses, attorney's fees and

other expenditures resulting from said default of Developer. .

Closirég. The Closing for the Thome Pargel shall be at the offices of the Escrowee or the

City’s attorney, as the parties agree,l and shall be on the date as called for in the Milestone

Schedule, or such other date as agreed by the parties.

Closing Documents. At the Closing, Developer shall deliver to the Escrowee or thé City

in exchange fdr the payment to Developer of the purchase price plus or minus prorations,

the following closing documents:

6.17.1 Developer’s warranty deed_ conveying to the City orits nominee fee simpie title
to the parcél conveyed, subject only to the Permitied Title Exceptions and any
other exceptions approved by the City;

6.17.2 Developer’s éeftiﬁdate dated. as of Closing confirming that tﬁc representations
and warranties set forth in Article 5 are true and correct on and as of Closing;

6.17.3 An ALTA statement; and

6.17.4 - Such other documents, instruments, certifications and confirmations as maybe
reasonably required and designated By the City to fully effect and consummate
the transactions contemplated hereby; and

6.17.5 A release of the Note and release of any other security for the Loan.

Tramsier Tax Declaration. The parties shall jointly execute State of llinois and Du?age

County and City of Elmhurst transfer tax declaratiortl,r if necessary.

Concurrent Delivery at Closing. All documents or other deliveries required to be made

by either party at Closing, and all transactions required to be- consummated concurrently

with Closing shall be deemed to have been delivered and to have been consummated
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simultaneously with all other transactions and all other deliveries, and no delivery shail be
deemed to have been made and no transactiolns shall be deemed to have been consummated
untl all deliveries rcqui;ed by Developer and the City shaﬂ have been made, and all
concurrent and other transactions shall have been cc;nsummatec.l.
ARTICLE 7
CITY’S SALE OF RETAIL PREMISES TO DEVELOPER
Agreement to Sell Retail Premises. The Developer agrees to purchase and the City agrees
{o convey the Retail Preﬁiscs as a Cold Dark Shell an& after the City has subdivided the
Developer’s Real Estate so as to create a lot of record therefore at or about the time of

completion of the Project and as required by the Milestone Schedule. The City shall cause

the Retail Premises to become a legally conforming lot of record within 75 days prior to

Closing of the sale of the Retail Premises to Developer by the City, The City shall provide,

“at no cost to Developer or its tenants, such easements in the Project as necessary for the

development, maintenance and continued retail operation of the Retail Premises.

Improvement as Shopping Center. Developer, at its cost for those improvements as set

out in Exhibit “E”, shall improve the Retail Premises as a retail shopping center, consisting
only of businesses generating sales tax revenue. Except as may be allowed by the City
Manager for good cause shown and the City Manager's sole discretion, for a period of 10
years after Closing of fhe sale of the Retail Premises to Developer, at Jeast seventy five
(75%) of the leased space therein shall be used by retail tenants who state sales tax revenue
therefrom and which is included in the Net State Sales Tax Incrémental Revenue
distributed to the City by the State of Illinois. The plan for the Retail Premises shall be

approved by the City Manager if it is in accordance with this Agreement, in accordance
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with all Legal Requirements, and such approval shall nof be unreasonably withheld. It is
understood that the public parking spaces in the Project shall satisfy all parking required
for the Retail Premises imposed by Legal Require:_nents.

Additional Flans. Within 90 days after Closing and prior to the issuance of a building
permit, the Developer shall furnish to the City complete architectural plans for the required
construction of the Retail Premises.

Zoning. Déveioper agrees to apply to the City for claséiﬁcation under the Zoning

Ordinance to allow retail use of the Retail Premises if required by the Legal Requirements.

Ifthe plan for construction of improvements of the Retail Premises requires variances, code

amendments, text changes in the codes, ordinances or regulations of the City, or other

-changes, the Developer agrees that it will take appropriate action and make the appropriate

application as may be necessary to allow the construction of said improvements in
accordance with the plaﬁ for retail use as approved by the City.

Price and Terms. City agrees to sell the Retail Premises to Developer at the price
determined by the formula set out in the Term Sheet, and upon terms as otherwise set forth
in this Agreement. The City shall provide 2 loan to Developer for the purchase price of the
Retail Premises to be repaid by Developer within 5 years, upon terms and conditions as set
out in paragraph 5(e} of the Tenﬁ Sheet and Loan Documents for that transaction at the
time of this Closing. The City will convey title to the Retail Premises to the Developer as
a lot of record by a recordable warranty deed, and a proper bill of sale and grant any
required easém ents, subject only to standard title objections which Developer has reviewed
and approved, all of which shall not interfere with the use or improvement of the Retail

Premises as required in this Agreement.
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No Transfer by Developer. Developer shé,ll. not convéy any interestin the Retail Premises
nor transfer any interest therein, except for financing purposes, to any other Person priﬁr
to the opening for business by the last tenant to initially occupy the Retail Premises after
conveyance to Developer; The City Manager, in his sole discretion and for ‘good cause
shown by Developer, may allow such conveyance or transfer by Developer as may be
prohibited by this Agreement.

ARTICLEV 8

DEVELOPER TO CONSTRUCT THE PROJECT

Developer Inciuding ARCO Murray as Cenerai Ceontractor, The City shall utilize the
services of Developer (who shall inyolve ARCOMurray National Construction Company),
as general contractor or construction manager of the Project, pursuant tb a contract for thosé
services to be entered into by the City and Developer within 30 days after Closing on the
rTho'me Parcel sale to the City.

ARTICLE 9

INDEMNITY AND SECURITY

Developer’s Indemnity. Developer agrees to indemnify, defend and hold harmless the

 City, its Mayor, Aldermen, employees, agents, representatives and attorneys, in both their

official and individual capacities, from and against all claims, causes of action and suits

of BVCI'}; kind and nature, including liabilities, damages, costs, expenses and reasonable
attoreys' fees by reason of

9.1.1 a failure by Developer to perform any obligation provided herein; and

9.1.2 a contract, mechanic's lien ér other claim by any third party, arising by reason

of this Agreement or the Developer's performance hereunder; and
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aclaim for personal injury or property dam ége arising by reason of Developer’s
performance under this Agrecmeﬁt, othef than a claim arising out of the City's
own acts or those of anyone actiné by, through .or for the City or the negligence
of ény of the féregoing. In the event Developer does not defend and make
timely payment of any such claim, the City shall have all remedies at law for

enforcement hereof against Developer, including reasonable attorneys fees and

costs of litigation, and may pursue any action against Developer all of which

remedies may be exercised concurrently or consecutively, or in such other -

manner and sequence as may be determined by the City.

Required Insurance. The Developer shall purchase and maintain such mnsuranceas will

protect the Developer and City, as additional insured {except for claims against the City

relating to its work on the Developer's Real Estate) from claims set forth below which may

arise out of or result from the action or omissions of fhe Developer' or of a contractor,

“consultant or affiliate of the Déveloper or by anyone directly or indirectly employed by any

of them, or by anyone for whose acts they may be liable, to wit:

8.2.1

922

923

Claims under workers' or workmen's compensation, disability benefit and other
similar employee benefit laws which may be applicable;
Claims for damages because of bodily injury, occupational sickness or disease,

or death of the Developer's employees under any applicable employer's liability

law;

Claims for damages because of bodily injury, sickness or disease, or death of

persons other than the Developer's employees;
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company with an Best's rating of no less than A:VIL, and where applicable shall be written

Clatms for damages, other than work on the Developer's Real Estate, because
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of injury to or destruction of tangible property; and

Claims for damages for bodily injury or death of a person or property damage

arising out of ownership, maintenance or use of a motor vehicle.

for no less than the following limits of liability:

Certificates of insurance evidencing the required coverage as above for the Developer and
any contractor, consultant or other contractor involve& m operation or construction upon
the Developer's Rea] Estate shall be delivered to the City at the time of the first Closing
hereunder. The certificates required shall contain a provision that coverage will not be

canceled or allowed to expire untif at least (30) thirty days' prior written notice has been

Worker's compensation and Occupational Diseases

Statutory limits

Employer's Liability

$500,000.00

Comprehensive General Liability Bodily Injury and
Property Damage

$2,000,000.00

combined single limit

Contractual Liability for Indemnification of Owner
and Owner's Representatives

$1,000,000.00
combined single limit

Comprehensive Automobile Liability  (all types
of vehicles) i )

$500,000.00 combined
single limit

Umbrella Liability

$3,000,000.00

combined single limit

given to the City.
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_ARTICL’E 10 |
| CERTIFICATE OF COMPLETION

City to Provide Ce;'tiﬁca-te of Completion. Promptly after completion of the Project in
accordance with this Agreement, the City shall furnish the Developer with an appropriate
instrument so certifying such completion. The ccrtiﬁcétion by the City shall be conclusive
detenninaﬁon of satisfaction and termination of the covenants in this Agreement with
respect to the obligations of the Developer to convey the Developer’s Real Estate and to
ctJnstmct the Project thereon as required by this Agreement.

ARTICLE 11

REAL ESTATE TAXES

No Tax Objections. The Developer, its successors or assi gns agree not to protest or object

to any real estate tax assessment on the Developer’ Real Estate or the Retail Premises

which, if alfowed, would reduce the assessment below the current level as of the date of this -

Agreement or as to the Retail Premises, on the date of Substantial Completion thereof.
Nothing herein shali require a tenant or future tenant of the Retail Premises to refrain from
any tax protest or objection permitted by the terms of its lease with Developer.

Payment of Real Estate Taxes by Developer. The parties agree that the Developer’s Real

Estate shall be assessed for general real estate taxes in the manner provided by applicabie -

Legal Requirements. The Dévelopcr shall pay éll real estate ‘taxes when due on the
Developer’s Real Estate or the Retail Premises while it owns those properties, and shall
furnish the City, at its request, with evidence of the taxes paid and when paid.

Enforceability of Covenant. The obligation of Developer, its successors and assigns,

under this Article 11 shall continue only during the life of the City’s Downtown TIF
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District. This covenant shall be binding and enforceable against any subsequent owners of
the Developer's Real Estate, If the City claims that Developer has breached this covenant,
may refuse to issue any occupancy permit or may seek. an injunction against such changed
use and if allowed by a Court may seek an award of cosfs and attorneys' fees should the
court determine that Developer is in breach of this covenant.

ARTICLE 12

OCCURRENCES CONSTITUTING PERMITTED DELAYS

“ Permitted Delays, Performance by a party hereunder shall not be deemed to be in default

where delays  or defaults are due to the fault of the other party, war, unusual weather
conditions, oncoming seasonal weather conditions which make it reasonable to delay
devr_s}opment S0 astoassure no interruption in sequential development, insurrection, strikes,
lockouts, riots, floods, eafthquakcs, fires, casualties, acts 0f God, acts of the public enémy,
epidemics, quarantine rlestrictions, freight embargoes or lack of transportation. An
extension of time for any such cause shall be for the period of the delay, which period shall
commence to run from the time of the commencerﬁent of the cause, provided tha;t written
notice by the party claiming such extension is sent to the other party not more than twenty
(20) days after the commencement of the cause or not more than twenty (20) days after the
party claiming such extension could have first rcésonably recognized the commencemént
of the cause, whichever is ]'ater.

ARTICLE 13

REMEDIES
Legal Action and Costs. Any party to this Agreement may instifute legal action to cure,

correct or remedy any default, to recover damages for any default, or to obtain any other
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remedy consistent with the purposes of this Agreement, at law or in equity. In the event
any party shall institute legal action because of 2 breach of any provision or obligation
contained in this Agreement, and a breach shall be established by a finat Judgmcnt against

a party after all appeals have been concluded, the prevailing party shall be entitied to

recover all damages, costs and expenses, including reasonable attorneys' fees incurred

therefor,

Cﬁmulaﬁve Remedies. The rights and remedies of the parties are cumt:_dative, and the
exercise by any party of one or more of such rights or remedies shall not preclude the
exercise by it, at the same time or different times, of any other rights or remedies for the
same default or for any other default by the other parties.

Cure of Default. The curative provisions of this Section do not ajap]y to default debt
service on the Loan or Loans. Subject to the extensions of time set forth in this Agréénent,
failure or delay by any party to perform any term or provision of this Agreement shall
constitutg a defanlt under this Agreement. The party who so fails or delays must, upon
receipt of written notice of the existence of such de_fault., immediately commence to éure,

correct or remedy with due diligence. The party claiming such defanlt shall give written

' notice of the alleged default to the party alleged to be in default, specifying the default

complained of by the injured party. Failure or delay in giving such notice shall not

constitute a waiver of any default, nor shall it change the time of defanlt. Except as

- required to protect against further damages, and except as otherwise expressly provided

in this Agreement, the injured party may not institute proceedings against the party in
defauit until thirty (30) days after giving such notice. If such default cannot be cured

within such thirty (30) day period, said thirty (30) day period shall be extended for such
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timé as is reasonably necessary for the curin.g of the same, so long as the defaulting party
diligently proceeds therewith; if such default is cured within such extended period, the
default :‘shall not be &er;:rned to constitute a breach of this Agreement. Except as otherwise
expressly provided in this Agreement, any failure or delay by any party in asserting any of
its rights or remedies as to any default or alleged default or breach shall not operate as a
waiver of any such default or breach of any rights or remedies it may have as a result of
such default or breach. |
No fersonal Liébility. Except as otherwise specifically provided in this Agreement, the
Developer, its members, managers or principals generally shall have no personal liability
for payment or performance under, or arising by virtue of this Agreement.
ARTICLE 14
GENERAL
Memorandum of Development, Immediately alter the date hereof and at or before the first
of the Clogsings contemplated hereby, this Agreement or a Memorandum hereof shall be
recorded. The covenants and agreements of Developer set out herein shall run with the
land and be biﬁding on all successors or assigns of Developer as may be intended by the
parties herein, and may be enforced by the City by appropriate action taken in the sole
discretion of the City.
Notices. All notices an;i demands requifed hcreund-er shall be in writing and shall be
deemed given when received upon electronic delivery as follows: |
if to the City: City of Flmhurst
~ ATTN: Thomas Borchert, City Manager

Fax: #630-530-3014
E-mail: Tom.Borchert@elmhurst.org
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With a copy to: ' Kenneth T. Kubiesa, Esq. and Andrew Y, Acker, Esq. (TIF 1)
' - Kubiesa, Spiroff, Gosselar, Acker & DeBlasio, P.C.
Fax: #630-516-1808
E-mail: kubiesa@ksgalaw.com

If to Developer: David Hollingsworth
DevCom Realty Investments
Fax: #630-961-2580
E-mail: dave@devcomine.com

Dan Hiffiman

NAI Hiffman

Fax: #630-9327258
E-mail: dan@hiffman.com

With a copy to: Michael P. Bradt, Esq.
' Morrissey & Robinson
Fax: #630-424-8890
E-mail: mbradi@mr-lesal. com

14.3 Cooperation. The City and the Developer will make everjz reasonable effort to expedi;ic
giving effect to the terms and provisions hereof and acknowledge that the successful
performance. of this Agreemcnt requires their continuous and diligent cooperation and
effort. |

144  Entire Agreement. The terms and conditions set forth in this Agreement supersede all
prior oral and written understandings and constitute the entire agreement between the City
and Developer.

14.5 Notice of Sale. The City shall comply with the requirements of Section 5/1 174.4(c} of the
Actregards sale of City owned real estate within the Redevelopment Area, and within thirty
(30) days of the date hereof make any sblicitation required by the Act as determined by the
City. This Agreement shall not be binding upon either party hereto if the City should
determine that it is required under the Act to make this Agreement public for thirty (30)

days from the date of this Agreement, for the pu'rpose of soliciting alternative proposals but
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shall be deemed binding as of and on the date hereof should the City reject any alternative

'propo'sal received within fifteen (15) days after a thirty (30) day period for receipt thereof.

Binding on Successors. This Agresment shali be binding upon the parties hereto and their
respective he;,irs, successors, administrators, assigns, or othér successors in interest.

Time of Essence. Time is of the essence of this Agreement.

Confidentiality. The City shall keep all documents and information delivered by the
Deveioper to the City or its consultants confidential to the maximum extent pérmitted by
law, including specifically 5 ILCS 140/7(1)(g). Prior to disclosure of any such documents
or information the City shall notify tixe Developer and the Developer shall be permitted to
take such action as it deems necessary to protect the confidentiality of such documents or
information.

Titles. Titlc; of the several parts, paragraphs, sections, or articles of this Agreement are
inserted for convenience of reference only and shall be disregarded in construing or
interpreting any provision. The -word “herein”, “hereunder”, “hereof”, “heret;)",

“hereinafter” or “hereinabefore” and the like refer to the entirety of this Agreement.

Jurisdiction and Venue. The parties hereto agree to submit any dispute between them to -

the jurisdiction of the Circuit Court of DuPage County, Illinois, and the appellate courts

thereof. The applicable law shall be the law of the State of Hlinois.

‘Amendment. This Agreement, and any exhibits, if involving an amendment constituting

a material variance from the terms hereof, may be amended only by the mutual consent of

the parties and adoption of an ordinance or resolution of the City approving said
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amendment as provided by }aw orifnota matena] variance as con cluswc]y determined by the City. (TIFI)

Manager, only with his approval, and by the execution of the amendment by the parties or successors

in interest. Except as otherwise expressly provided herein, this Agreement supersedes all prior

agreewments, negotiations and discussions relative to the sub Ject matter hereofand is a full integration

of the agreement of the parties.

- 14.12 Conflict. The terms in the body of this Agreement shall control if in conflict with any

exhibit hereto or other evidence of the intent of the par-ties.

1413 Counterparts. This Agreement may be executed in counterparts, each of which shall
constitute an original Agreenient.

IN WITNESS WHEREOF, this Agreement is executed as of the date first written above.

CITY OF ELMHURST, ILLINOIS

Byrz///%’-f‘———* 9. 2

Thomas D. Marcugoiﬂ/vlayor

Afttest:

@ﬁj@ WMXJ/\(/
Patty Spencer, City Clerk

ADDISON CORRIDOR DEVELOPMENT L, LLC

o o) Mt —

Its: Manager or Member
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DEVEL.OPER'S REAL ESTATE

THORNE PARCEL

THE SOUTH 65 1/2 FEET OF LOT 10 AND ALL OF LOT 11 (EXCEPT THE SOUTH
3.00 FEET OF LOT 11 AND EXCEPT THE EAST 10.00 FEET OF THE NORTH 64.50
FEET OF THE SOUTH 67.50 FEET OF LOT 11) IN BLOCK 2 OF THE PLAT OF THE
TOWN OF COTTAGE HILL IN THE EAST 1/2 OF THE NORTHEAST 1/4 OF
SECTION 2, TOWNSHIP 39 NORTH, RANGE 11, EAST OF THE THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
JUNE 10, 1871 AS DOCUMENT NO. 14044, IN DUPAGE COUNTY, ILLINOIS.

PIN: 06-02-221-004

ATHAR PARCEL

THE NORTH 50 FEET OF LOT 10 IN BLOCK 2 IN THE PLAT OF THE TOWN OF
COTTAGE HILL, BEING A SUBDIVISION IN THE EAST 1/2 OF THE NORTHEAST
174 OF SECTION 2, TOWNSHIP 39 NORTH, RANGE 11, EA3T OF THE THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
JUNE 10, 1871 AS DOCUMENT NO. 14044, IN DUPAGE COUNTY, ILLINOIS.

PIN.: 06-02-221-003

EXHIBIT A

(TIF I)
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MILESTONE SCHEDULE ‘

Date of approval and execution of this Agreement - February 17, 2009

Loan Disbursement for Thorne Parcel - February 18, 2009 or an extension agreed by
the parties. :

Closing for Athar Parcel - 30 days after the current Athar restaurant tenant vacates
and when the City receives appropriate assurances that the tenancy of the Athar
restaurant is finally terminated including any right of first refusal,

Closing for Thorne Parcel - at such time as the Jast tenant vacates the premises and
upon Developer notice, but no Iater than May 18, 2013.

Construction of the Project - to commence 6 months after Closing of the last of the
Thorne Parcel or Athar Parcel conveyance to the City, but no later than September
30,2013. The contract with Developer as construction manager or general contractor
for the Project as required by paragraph 5(c) of the Term Sheet and this Agreement,
shall be approved by the parties no later than 30 days after this Closing.

Date for approval of a construction contract with Developer to construct the Project -
no later than March 31, 2013.

Developer purchases Retail Premises from the City - Within ninety (90} days of
substantial completion of the Project, but before Developer improves the Cold Dark
Shell for tenants. .

EXHIBIT C

(TIF 1)
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'DEVELOPMENT LOAN
COMMITMENT AND TERM SHEET
(Addison lStrcet/’DevCom Redevelopment)

WHEREAS, DevCom Realty Investments, NAI Hiffman and Arco Murray
National Construction Company ("Arco"} as principals (collectively the "Developer")
intend to develop a retail and parking siructure ("Project”) on property commonly known
as 135'N. Addison Street ("Thore Property"), 149 N. Addison Street (" Athar Property™,
and six (6) feet of right-of-way of Addison Strest adjacent to the aforesaid parcels
("ROW Property") {collectively the "Property"} all- within the Downtown TIF District of
the City of Elmhurst; and

WHEREAS, the City and Developer intend to enter into a Dcvelopment
Agreement for the Project which will include a public parking deck to be owned and
operated by the City and retail premises on Addison Street to be owned by Deveiaper;
and o '

WHEREAS, the terims for ﬁnaﬁcing and construction of the Project will be
provided in the Development Agreement, which will include certain substantial and
material terms and conditions as follows; '

- NOW, THEREFORE, the City and. Developer agree that the Developer will
acquire' the Property and construct the Project thereon and the City will finance that
acquisition and construction of the. Project upon terms and conditions included in a
Development Agreement as follows: ‘

1. Developer has entered into a purchase contract for the Thorne Property
that is scheduled to close on or about February 13, 2009, but may be extended by the
parties to a date no later than April 13, 2009. The purchase price is $3,500,000.

2. The Developer or the City will-close on the purchase of the Athar Property

pursuant to a purchase contract calling for such closing on or before April 1, 2009, but

 not later than June 15, 2009 or as otherwise agreed by the parties. The purchase price is

$9.70’ 000,

o Exhibit B to
Ordinance No. 0-03-2009

(TIF 1)

EXHIBIT D
Page 1 of 3
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(TIF I)
4. Substantial completion of the Project shall be no later than two (2) vears
afier construction begins. : :
5. The Development Agreement shall contajn other provisions as foliows:

(8)  The terms of the notes, mortgages and any or other‘security
required by the City.

(b) If after Developer acquires the Athar property and notifies the City
that the current tenant of that property has vacated, the City will then
purchase the Athar Property from Developer in consideration of
forgiveness of the principal amount of Developer’s note to the City. The
City will construct a surface public parking lot thereon for public use until
construction of the Project begins. ' .
-—-ﬂm
T/(c) - The general contractor and/or construction manager for the Project
will be the Developer pursuant to terms and conditions of a. contract
therefor with the City. The City and Developer each will review and
approve plans for the Project. The City shall pay the actual cost of
construction of the Project, and have reasonable access to the books and
records of Developer during construction as they agree. Payments to
Developer shall be made paid through an escrow and will include a
reasonable fee or profit for Developer based upon reasonabie, usual and
customary pricing methodology. Overhead telephone and power lincs in
Lthe alley east of the Property will be buried as part of construction of t}%
Project. ' - ‘ S

{ (&)  Upon substantial completion of the Project, the City shall convey
the "cold dark shell" of the retail component of the Project to Developer
for a price determined by this formula:

Gross sq. ft. of retail 6omponent + Gross sq. ft. of Project x
contract purchase price for the Property of $4,470,000

e

(¢) If at the time of substantial completion % the Project the
Developer has ‘not obtained lease- commitments fory the retail space
sufficient so that a commercial loan for the purchase‘price would be
available, then the City will provide a mortgage loan to Developer upon
terms-that are commercially reasonable and agreed by the parties.

Project up to si¥ 185, An application for that conditional use will Be -

processed by

2 : "~ EXHIBITD
Page 2 of 3
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(8)  Uses in the retail component of the Project may be reasonably
restricted by the City for a period of ten (10) years as provided in the
Development Agreement.

(h) H-continue to own the Property until the Project_is

e Develoffer or any successtr's ability to object to-or contest the
City's real estafe Taxes will be restricted for ten (10) years or until the end
of the TIF, whichever is sooner.

6. This loan commitment by the City for purcliasc price of the Property will
expire ninety (90) days after the date hereof. The City and Developer will in good faith
negotiate and cooperate so that the Development Agreement can be finalized prior to

expiration.

7. The complete agreement of the parties concerning the Project will be
finally set out in the Development Agreement, to be enforceable according to its terms.

IN WITNESS WHEREOF, the parties have set their hands this 5th day of

2009.
-Y—'h ‘rUa,t-

CITY OF ELMHURST DEVELOPER

Thomas chucci,}l(yor .- By ‘b w‘/@ C}BL W

Member

H:Kathy/Elmhurst/fagreementz/desft totm sheet. Addison Street 12/29/08

3 EXHIBIT D
‘ ' Page 3 of 3
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Nitionar Constructon Company, Inc.

' December 15, 2008

Mr. Dan Hiffman

NAI Hiffman

One Oakbrook Terrace

Suite 600 ,

Oakbrook Terrace, IL 60181

Re:  Proposed 135 & 145 N Addison Parking Deck
Value of Biilding Improvements Relative to the Retail Space
Elmhurst, [L

Dear Dan;

Thank you for choosing to team with ARCO/Murray or this project. Included herein is a
summary of the costs of the proposed 228’ x 182 parking deck associated with improvements to
the retail space, The scope items included that contribute to the retail space include:

* ~ Storefront glass system and its associated foundation elements _

*  Masonry walls at the back of the retail space and their associated foundation elements; -
highway guardrail protection the masonry wail from the first floor parking area,
Waterproof traffic membrane on the second floor parking to protect the retail space.
Temporary gas unit heaters and associated gas piping '

Distribution of overhead water and undersiab sanitary throughout the retail space.
Al preliminary electrical distribution including electri~al feeder to the retail space and
multi-tenant tap box.

* & & @

Dan, we again thank you for having the opportunity to be a part of your team. Should we be able
to assist in any other capacity please do not hesitate to contact.us,

All the best,

Leonidas J. Stellakis Bradley J. Dannegger

ARCOQO/Murray National Construction Co.

EXHIBIT E
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